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April  2,  1982 


The  Hon.  R.R.  McMurtry , 

Q.  C.  Attorney  General 
18  King  Street  East 
TORONTO,  Ontario 
M5C  1C5 

Dear  Mr.  Attorney: 

I  have  the  honour  to  submit  the  second  and  final  part  of  my 
report  on  the  Inquiry  into  the  Office  and  Function  of  the 
Justice  of  the  Peace  in  Ontario.  It  deals  with  the  situation 
in  Native  Communities  and  Remote  Areas. 


Yours  truly. 


Enel 


Alan  W.  Mewett 
Professor  of  Law 


. 


INTRODUCTION 


I  have  divided  this  part  of  the  inquiry  into  three 
parts.  Although  they  all  have  certain  features  in  common,  I 
have  approached  the  problem  by  considering  (1)  The  Justice  of 
the  Peace  in  native  communities  whether  "remote"  or  not,  (2) 
the  Justice  of  the  Peace  in  urban  areas  having  a  dispropor¬ 
tionately  high  number  of  native  defendants  and  accused  persons 
and  (3)  the  Justice  of  the  Peace  in  remote,  but  predominantly 
non-native  areas . 

I  have  relied  heavily  upon  the  submission  made  to  me 
by  the  Ontario  Native  Council  on  Justice  and  have  quoted  exten¬ 
sively  from  it.  The  Council,  in  turn,  conducted  extensive 
interviews  with  native  Justices  of  the  Peace  and  others  involved 
in  the  criminal  justice  system,  not  only  in  this  Province,  but 
also  in  Saskatchewan,  Alberta,  the  Northwest  Territories  and 
the  Yukon.  There  has,  therefore,  been  considerable  input  by 
native  groups  and  individuals  and  while  this  represents  my 
report  and  my  conclusions,  most  of  the  factual  data  are  due  to 
their  efforts. 

My  thanks  are  also  due  to  those  Crown  Attorneys  and 
Provincial  Court  Judges  who  have  so  kindly  helped  in  the 
preparation  of  this  part  of  my  Report. 

I.  Native  Communities 


(1 )  General  Observations 

Native  communities  are  not  necessarily  "remote"  nor 
are  "remote"  communities  necessarily  native.  A  native 
"community"  may  exist  as  a  cohesive  unit,  as  on  a  reserve,  or 
it  may  exist  as  a  more  or  less  identifiable  group  within  some 
larger  community.  Indeed,  the  largest  native  "community"  in 
this  Province  resides  in  Toronto,  however  visible  or  invisible 
it  may  be . 

I  reject  out  of  hand  any  suggestion  that  the  quality 
of  justice  should  vary  across  the  province  depending  upon 
whether  one  is  talking  about  a  remote  area  or  an  urban  area,  or 
whether  one  is  talking  about  the  general  community  or  a  specific 
community.  That  indefinable  quality  that  we  call  justice  must 
be  the  same  in  all  cases,  in  all  places  and  at  all  times.  It 
is  true  that,  from  a  purely  practical  and  economic  point  of 
view,  the  incidentals  may  vary  -  the  number  and  availability  of 
justices  of  the  peace  may  not  be  the  same,  the  facilities  may 
not  be  the  same  and  so  on  -  but  if  that  variance  in  the  inci¬ 
dentals  affects  the  essentials,  then  justice  is  not  being 
applied  equally  to  all  persons. 
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Justice  is  expensive.  But  injustice  is  even  ircre 
expensive.  If  we  believe  that  all  people  should  have  access  to 
justice  on  an  equal  basis,  while  we  may  trim  the  incidentals 
here  and  there,  we  must  be  prepared  to  pay  the  cost  of  provi¬ 
ding  and  maintaining  the  essentials,  and  that  may  necessitate 
what  some  would  regard  as  inefficiencies  and  uneconomic  use  of 
resources.  It  may,  and  almost  certainly  must  entail  the  making 
of  special  provisions  in  order  to  compensate  for  the  loss  of 
incidentals  and  yet  maintain  the  essentials.  Failure  to  do  so 
may  save  money  in  the  short  run,  but  the  long  term  loss  and 
hence  cost  to  our  society  is  incalculable.  I  may  as  well  say 
at  the  outset  that  what  I  recommend  will  be  costly  -  much  more 
costly  than  we  seem  to  have  been  able  to  tolerate  in  the  past. 
Yet  it  is  no  answer  to  say  that  we  cannot  afford  it.  If  we 
cannot  afford  it  for  remote  areas  and  native  communities,  then 
we  cannot  afford  it  for  metropolitan  centres  and  urban  areas 
either  and  we  may  as  well  admit  that  we  are  not  prepared  to  pay 
the  cost  of  justice  for  anyone.  If  this  stark  choice  is 
accepted,  then  urgent  measures  are  required. 

Natives  (i.e.  as  I  use  the  term,  status  Indians,  non¬ 
status  Indians  and  Metis)  make  up  some  2%  of  Ontario's  total 
population.  The  most  recent  statistics  show  that  natives  made 
up  11%  of  the  total  male  admissions  and  30%  of  the  total  female 
admissions  for  sentences  of  less  than  30  days,  and  17%  of  the 
total  male  admissions  and  53%  of  the  total  female  admissions 
for  liquor  offences.  Some  20%  of  male  non-native  admissions 
were  subsequently  released  on  bail  and  21%  of  non-native  female 
admissions;  only  10%  native  male  admissions  and  9%  native 
female  admissions  were  so  released. 

( 2)  The  Present  Position 

Fourteen  justices  of  the  peace  are  currently  identi¬ 
fied  by  Ministry  officials  as  Native  Justices  of  the  Peace,  but 
in  practice  only  7  seem  to  be  classifiable  as  active;  5  are 
definitely  inactive  and  the  remaining  2  cannot  be  located,  so 
their  present  status  is  uncertain.  However,  as  far  as  can  be 
ascertained,  one  has  an  A  expanded  Direction,  one  an  A 
Direction,  2  have  a  B  Direction,  3  have  C  Direction  while  2 
have  D  Direction.  Two  justices  of  the  peace  have  appointments 
under  Section  107  of  the  Indian  Act  and  the  others  are  unknown. 
In  fact,  of  the  J.P.'s  who  have  authority  to  hear  and  determine 
cases,  it  appears  that  only  two  actually  do  so  -  one  is 
inactive  and  five  do  not  sit.  Four  remand  cases  from  time  to 
time;  six  swear  informations;  five  authorize  search  warrants 
(although  not  frequently  called  upon)  and  two  hold  show  cause 
hearings.  Two  of  them  hear  cases  under  the  Indian  Act  and  one 
adjudicates  Band  by-law  charges. 
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I  have  appended  (Appendix  One)  a  commentary  by 
Professor  Brad  Morse  of  the  Faculty  of  Law,  University  of 
Ottawa,  exploring  Section  107  of  the  federal  Indian  Act,  so 
here  I  offer  only  a  brief  explanation  The  Section  states: 

The  Governor  in  Council  may  appoint  persons  to  be,  for 

the  purposes  of  this  Act,  justices  of  the  peace  and 

those  persons  have  and  may  exercise  the  powers  and 

authority  of  two  justices  of  the  peace  with  regard  to 

(a)  Offences  under  this  Act,  and 

(b)  Offences  against  the  provisions  of  the  Criminal 
Code  relating  to  cruelty  to  animals,  common 
assault,  breaking  and  entering  and  vagrancy, 
where  the  offence  is  committed  by  an  Indian  or 
relates  to  the  persons  or  property  of  an  Indian. 

A  J.P.  appointed  under  Section  107  has,  therefore,  considerably 
different  jurisdiction  from  a  provincially  appointed  J.P.,  not 
only  in  respect  of  offences  committed  by  Indians  but  also  in 
respect  of  some  offences  committed  by  non-Indians  in  relation 
to  Indians  or  the  property  of  Indians. 

The  practice  appears  to  be  for  the  Federal  Government 
not  to  appoint  Section  107  J.P. 's  unless  the  band  council  so 
requests  and  in  fact  there  is  only  one  such  J.P.  at  present, 
though  one  other  has  both  a  Section  107  and  a  provincial 
appointment.  It  seems  fair  to  state  that  band  councils  do  not 
appear  particularly  interested  in  securing  Section  107  appoint¬ 
ments  and  my  consideration  of  the  Section,  which  is  a  question 
of  federal  jurisdiction,  must,  of  necessity,  be  incidental  to 
my  enquiry  into  provincial  appointments. 

In  December  1977  the  Native  Council  on  Justice  identi¬ 
fied  the  following  problems  as  being  of  concern  to  that  group. 

(i)  Natives  were  only  infrequently  appointed 

justices  of  the  peace  and,  even  when  so  appointed,  were  under¬ 
employed  and  under-utilized. 

(ii  )  Often  they  constituted  only  token  presence  in 
native  communities  and  were  sometimes  viewed  merely  as  adjuncts 
of  the  police. 

(iii  )  There  was  an  almost  total  lack  of  training  and 
education • 
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(iv)  The  remuneration  was  totally  inadequate  and 
unattractive.  The  fee -for-service  method  of  appointment  failed 
to  compensate  in  the  slightest  degree  in  areas  where  there  was 
little  work. 

(v)  There  was  found  to  be  a  reluctance  on  the  part 
of  otherwise  qualified  natives  to  serve  as  justices  of  the 
peace,  particularly  in  the  smaller,  close-knit  communities. 

These  problems  still  exist. 

Reserves  vary  in  size  from  a  population  of  only  a 
couple  of  hundred  or  so  to  one  of  several  thousand.  They  may 
be  "remote"  in  the  sense  of  being  removed  from  any  settled 
areas  or  be  adjacent  to  large  urban  communities.  They  may,  as 
in  the  case  of  St.  Regis,  not  only  be  close  to  large  urban 
communities  but  also  be  frequently  travelled  by  non-natives. 
It  is  difficult,  therefore,  to  be  very  general  about  the  scope 
and  duties  of  native  justices  of  the  peace.  Only  two,  and  the 
most  experienced  ones,  operate  exclusively  as  a  sitting  or 
trial  justice  of  the  peace.  One  works  in  close  contact  with 
the  local  provincial  court  judge  and  deals  mostly  with  liquor 
offences  under  the  Indian  Act,  though  he  also  holds  show  cause 
hearings  when  needed.  He  travels  a  great  deal  to  various 
reserves  in  his  area,  holding  court  whenever  the  business 
justifies  his  presence,  but  probably  spending,  on  average, 
something  like  4  or  5  days  a  month  on  J.P.  business.  But  he  is 
an  exception.  Most  native  J.P. 's  report  that  their  major 
functions  are  the  swearing  of  information  and  search  warrants, 
remands  and  acting  as  commissioner  of  oaths,  estimating  that 
the  time  spent  on  "official"  J.P.  business  at  something  like  an 
hour  or  so  a  week.  On  one  of  the  larger  reserves,  the  justice 
of  the  peace  has  regular  office  hours  twice  a  week  for  the 
swearing  of  informations  and  show  cause  hearings  and  holds 
court  one  evening  each  week,  but  much  of  the  business  is  with 
traffic  violations  contrary  to  band  by-law  by  non-natives 
crossing  reserve  territory.  He  has  no  other  employment  and  may 
be  considered  as  the  only  "full-time"  native  justice  of  the 
peace  in  the  Province. 

Formal  training  is  as  lacking  for  native  justices  of 
the  peace  as  it  is  for  all  the  others,  except  that  the  lack  is 
even  more  disastrous.  Native  justices  of  the  peace  frequently 
are  involved  with  the  provisions  of  the  Indian  Act  and  by-laws 
passed  by  resolution  of  band  councils.  They  come  to  their 
appointment  with  no  previous  experience  and,  at  best,  have  some 
brief  period  of  instruction  and  some  apprentice -type  of  train¬ 
ing  gained  by  observing  other  justices  of  the  peace  or 
provincial  court  judges  in  action.  There  is  virtually  no 
formal  on-going  continuing  education,  though  it  goes  without 
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saying  that  some  do  make  conscientious  efforts  to  educate  them¬ 
selves  and  keep  up  with  recent  developments.  As  may  also  be 
expected,  of  course,  some  provincial  court  judges  and  crown 
attorneys  do  make  serious  efforts  to  assist  justices  of  the 
peace,  but  the  plain  fact  of  the  matter  is  that  there  is 
absolutely  no  organized  or  formal  programme  for  the  training 
and  education  of  these  justices  of  the  peace. 

It  is  necessary  to  understand  the  position  of  justices 
of  the  peace  on  native  reserves  and  the  way  they  are  regarded 
by  the  residents.  Even  on  a  fair  sized  reserve  a  justice  of 
the  peace  is  likely  to  know  most  of  the  residents  and,  indeed, 
be  related  to  many  of  them.  They  are  recruited  from  a  variety 
of  sources.  The  crown  attorney  may  suggest  a  name,  or  the 
police  may  originally  propose  an  appointment.  Occasionally, 
the  local  member  of  the  legislature  may  take  an  interest  and  on 
two  or  three  occasions  the  initiative  has  come  from  the  band 
council.  Once  the  appointment  has  been  proposed,  the  usual 
procedures  outlined  in  the  first  part  of  my  report  are 
generally  followed. 

Whether  to  accept  or  seek  an  appointment  is  often  a 
difficult  question.  The  office  inevitably  will  mean  some 
isolation  from  the  rest  of  the  community  on  the  social  level. 
The  remuneration  is  grossly  inadequate  to  compensate  for  what, 
in  fact,  a  native  justice  of  the  peace  does  and  for  what  he 
gives  up.  In  any  close-knit  community  such  as  a  reserve,  the 
justice  of  the  peace  becomes  a  resource  person  in  that 
community.  He  or  she  will  counsel  other  residents,  be  heavily 
involved  in  welfare  and  juvenile  problems,  act  as  a  liaison 

person  between  the  police  and  natives.  Perhaps,  in  some  cases 
only  about  one  quarter  of  a  justice's  of  the  peace  working  time 
may  be  taken  up  in  official  f ee -f or-service  justice  of  the 
peace  duties.  In  my  opinion,  this  "unofficial"  side  to  the 
native  justice's  of  the  peace  function  should  not  only  be 

recognized,  but  also  encouraged  both  by  the  appointment  of 
persons  suited  to  this  expanded  role  and  by  the  provisions  of 
adequate  remuneration  in  recognition  of  both  the  official  and 

unofficial  roles.  I  am  not  sure,  in  fact,  that  "unofficial"  is 
a  very  good  word  to  describe  this  role  since  historically  in 
any  case,  justices  of  the  peace  did,  and  to  some  extent  still 
do,  provide  counselling  and  over-the-counter  services  even  in 
non-native  communities,  but  it  is  one  that  tends  to  get  over¬ 
looked  in  any  remuneration  based  on  a  fee -f or-service  scheme. 

As  I  explained  in  part  one,  the  attitude  of  the 

community  and  of  the  police  towards  all  justices  of  the  peace 
is  important  in  determining  the  effectiveness  of  their  role 
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in  the  criminal  justice  system,  and  this  is  even  more  true  in 
the  case  of  native  communities.  As  a  judicial  officer,  he  must 
remove  himself  from  partisan  involvement  in  community  affairs, 
yet  be  ready  and  willing  to  counsel  and  advise.  He  is  a  leader 
of  the  community  (I  hasten  to  add,  only  "a"  leader)  and  his 
effectiveness  will  very  much  depend  upon  the  respect  and  trust 
in  which  he  is  held-  I  regret  to  say,  that  our  present  system, 
in  my  view,  is  simply  not  supportive  of  native  justices  of  the 
peace  in  keeping  this  delicate  balance.  It  does  not  encourage 
the  community  to  view  him  with  respect  and  trust.  The  fact 
that  some  have  been  able  to  surmount  these  difficulties  in 
spite  of  the  system  says  much  for  their  dedication  and  integ¬ 
rity  but  it  says  little  for  the  system. 

"The"  leaders  of  a  native  community  are  the  band 
elders  and,  without  some  adequate  appreciation  of  the  situa¬ 
tion,  a  potential  for  conflict  between  the  role  and  authority 
of  a  justice  of  the  peace  and  those  of  the  elders  may  seem  to 
arise.  But,  in  fact,  there  should  be  no  conflict,  and  need  be 
no  conflict.  The  justice  of  the  peace  is  a  judicial  officer, 
not  an  administrator  or  legislator  and  his  functions  are  dis¬ 
tinct  and  separate  from  those  of  the  elders.  Indeed,  one  is 
forced  to  conclude  that  it  is  inappropriate  in  principle  for  a 
member  of  the  band  council  also  to  be  a  justice  of  the  peace 
and  this  appears  to  have  been  recognized  by  band  councils  them¬ 
selves.  Nevertheless,  of  course,  both  the  justices  of  the 
peace  and  the  band  elders  have  the  interests  of  the  community 
as  their  primary  concerns  and  both  must  be  mutually  suppportive 
and  cooperative.  It  follows,  therefore,  that  possible  causes 
of  friction  and  tension  must  be  avoided.  The  appointment  of 
justices  of  the  peace,  as  judicial  officers,  must  remain  the 
responsibility  of  the  government,  through  the  appropriate 
minister,  but  it  is  merely  common  sense  that  band  councils 
should  have  some  considerable  input  into  the  selection  of 
appointees  . 

It  is  probably  accurate  to  say  that  the  most  serious 
and  least  understood  part  of  the  adjudicative  process  that 
involves  natives  is  not  the  determination  of  guilt,  but  the 
imposition  of  the  appropriate  sanction.  Factually,  most  of 
these  cases  are  neither  difficult  nor  serious,  but  finding  the 
right  sentence  is  as  important  when  natives  are  involved  as  in 
any  other  case  and  considerably  more  complex.  This  is  true 
whether  one  is  talking  about  a  native  justice  of  the  peace 
sentencing  a  native  on  a  reserve  or  a  non-native  justice  of  the 
peace  sentencing  a  native  off  a  reserve.  An  examination  of  any 
of  the  statistics  incontrovertably  show  an  inordinately  high 
proportion  of  natives  are  incarcerated  in  our  penal  institutions 
-  in  most  cases  for  what  the  general  public  would  regard  as 
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tending  towards  the  less  serious  offences.  The  reasons  for 
this  disturbing  fact  are  not  easy  to  discover.  It  may  be 
because  native  culture  is  such  that  natives  more  often  commit 
offences;  it  may  be  because  their  social  or  economic  background 
tends  to  involve  them  in  criminal  activities  more  than  others; 
it  may  be  because  those  involved  in  the  sentencing  process  do 
not  understand  the  individual  needs  of  native  offenders;  it 
may,  of  course,  be  because  of  blatant  discrimin-  ation.  The 
reasons  are  not  important  because  whatever  the  reasons,  it  must 
stop.  And  if  the  causes  go  deeper  than  can  be  remedied  by 
improving  the  criminal  justice  system  for  natives,  such  as  by 
improving  educational  opportunities  and  standards  of  living  for 
natives,  this  is  no  reason  why  we  cannot  at  least  make  a  start 
by  improving  the  criminal  justice  system. 

Lest  it  be  thought  that  I  am  singling  out  Ontario  for 
criticism  of  its  handling  of  the  criminal  justice  system  for 
native  people,  it  is  as  well  to  make  it  clear  that  I  am  far 
from  convinced  that  the  situation  is  any  better  in  any  of  the 
other  provinces.  Indeed,  in  some  cases,  it  may  be  far  worse. 

His  Honour  Chief  Judge  Ernie  Boychuk  was  very  frank 
about  the  position  in  Saskatchewan.  Although  natives  comprise 
some  12.5  percent  of  the  total  population,  there  are  only  a  few 
native  justices  of  the  peace  out  of  a  total  number  of  400.  He 
sees  the  same  problem  existing  in  Saskatchewan  as  I  have  out¬ 
lined  exist  in  this  Province  -  lack  of  training,  insufficiency 
of  numbers,  lack  of  adequate  remuneration  and  facilities, 
difficulty  in  finding  acceptable  persons  and  so  on.  These 
views  are  supported  by  the  native  justices  of  the  peace  them¬ 
selves,  who,  in  addition  point  out  that  even  when  appointed, 
their  services  tend  to  be  underutilized,  if  not  actually  dis¬ 
couraged.  In  Alberta,  a  similar  situation  obtains. 

The  position  in  the  Northwest  Territories  and  the 
Yukon  is  strikingly  different  and  it  is  apparent  that  real  and 
conscientious  efforts  have  been  made  to  develop  a  system  appro¬ 
priate  to  their  large  native  populations,  though  it  may  suffer 
in  other  respects.  For  a  synopsis  of  the  position  in  the 
Northwest  Territories  and  the  Yukon,  see  Appendix  2,  which  is 
taken  from  the  brief  submitted  to  me  by  the  Ontario  Native 
Council  on  Justice. 

(  3 )  Thrust  of  the  Recommendations 

My  recommendations  deal  with  three  problems,  viz. 
(i)  native  band  communities;  (ii  )  native  population  in  non¬ 
native  communities;  and  (iii)  remote  but  not  primarily  native 
areas .  What  they  have  in  common  is  the  need  to  provide  a 
criminal  justice  system  that  is  as  efficient  and  cost  effective 
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as  possible,  but  not  at  the  price  of  any  resulting  injustice. 
That  system  must  be  geared  to  the  recognition  of  the  special 
circumstances  existing  in  respect  of  those  communities  or  areas. 
It  must  be  responsive  to  the  ethos  of  the  people  it  serves,  and 
yet  at  the  same  time  encourage  trust  and  responsiveness  to  it 
and  the  people  involved  in  administering  it.  These  are,  in 
fact,  precisely  the  same  concerns  that  any  criminal  justice 
system  in  any  area  and  at  any  time  should  have  -  it  is  what  we 
call  justice.  I  do  not  propose,  therefore,  that  justice  should 
be  any  different  in  respect  of  natives  or  people  living  in 
remote  areas,  but  that  it  is  justice  itself  that  may  require  us 
to  reach  different  conclusions  or  establish  different  practices. 

It  is  not  within  my  mandate  to  examine  the  archaic 
penal  provisions  of  the  Indian  Act  or  the  insufferable  pater¬ 
nalism  that  it  displays.  The  task  of  the  provincial  authori¬ 
ties  is  to  establish  practices  and  procedures  that  reflect 
matters  within  their  own  sphere  of  jurisdiction. 

II.  Native  Reserves 


( 1 )  The  Number  of  Native  Justices  of  the  Peace 

In  Part  Che  of  this  Report,  I  pointed  out  that  while 
it  is  neither  necessary  nor  even  possible  that  the  ethnic  back¬ 
ground  of  justices  of  the  peace  reflect  absolutely  the  same 
proportion  as  that  in  the  community  at  large,  justices  of  the 
peace  should  bear  some  reasonable  correlation  to  the  communi¬ 
ties  they  serve.  As  I  stated,  this  is  not  a  statement  that  if 
this  is  not  so  justice  is  not  done  so  much  as  a  statement  that 
if  this  is  not  so  justice  may  not  be  perceived  to  be  done.  On 
any  criteria  it  is  impossible  to  justify  the  relative  total 
absence  of  native  peoples  from  the  ranks  of  justices  of  the 
peace,  save  one,  namely,  that  they  are  not  in  fact,  available. 
If  this  is  true,  then,  however  regrettable,  it  may  be,  never¬ 
theless,  a  valid  explanation  of  why  there  are  so  few. 

Confidence  by  the  native  people  themselves  in  our 
criminal  justice  system  will  not  be  achieved  unless  they  see 
native  peoples  dispensing  not  other  people's  justice  but  their 
own  justice.  They  must  be  part  of  the  system  not  subjects  of 
the  system,  and  if  this  requires  reconciling  Indian  morals  and 
way  of  life  with  those  of  the  larger  community,  then  it  will 
require  trained,  dedicated  native  justices  of  the  peace,  who 
have  the  necessary  support,  to  achieve  this.  In  the  abstract, 
therefore,  I  have  no  hesitation  in  saying  that  there  must  be 
considerably  more  native  persons  appointed  as  justices  of  the 
peace  for  reserves  and  local  native  communities. 
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It  may  be  objected  that  they  are  simply  not  available 
but  this  objection  is  merely  the  result  of  circular  reasoning* 
It  they  are  not  available,  it  is  because  little  thought  has 
been  given  to  the  provision  of  adequate  training,  education, 
facilities  and  remuneration  for  native  peoples*  Given  those, 
it  is  difficult  to  think  of  any  convincing  reason  why  adequate 
numbers  of  native  justices  of  the  peace  should  not  be  available. 

The  first  priority  must  therefore  be  to  accept  the 
principle  that  more  native  justices  of  the  peace  should  be 
appointed  and  utilized.  I  do  not  think  I  can  estimate  the 
number.  I  suppose  at  least  one  native  justice  of  the  peace  for 
each  native  community  is  possible  and  perhaps  even  desirable  in 
the  long  run,  but  I  cannot  imagine  that  it  is  essential.  Some 
have  populations  of  only  a  100  or  so,  while  some  approach  2,000; 
some  would  have  sufficient  business  to  justify  having  its  own 
justice  of  the  peace  while  others  would  only  have  a  case  or  two 
a  month.  Nevertheless,  there  is  no  reason  why  one  cannot  posit 
as  a  desirable  objective  that,  absent  any  special  or  extra¬ 
ordinary  circumstances,  matters  should  be  so  -arranged  that 
native  accused  persons  on  trial  for  offences  within  the  juris¬ 
diction  of  a  justice  of  the  peace  committed  on  a  reserve 
should,  in  fact,  be  tried  by  native  justices  of  the  peace  as 
quickly  and  expeditiously  as  one  would  expect  them  to  be  dis¬ 
posed  of  if  they  had  been  committed  by  non-natives  in  non¬ 
native  communities.  One  can  also  state  categorically  that  bail 
and  judicial  interim  release  should  be  as  available  for  native 
persons  as  for  the  non-native  and  if  this  entails  a  special 
understanding  of  the  background  and  circumstances  of  native 
accused  persons,  then  that  special  understanding  will  have  to 
be  provided. 

Having  said  that,  and  leaving  aside  for  the  moment  the 
questions  of  qualifications  and  training,  I  still  do  not  think 
it  is  possible  to  come  up  with  an  actual  figure.  As  I  pointed 
out  in  part  one,  there  has  hitherto  been  little  experience  in 
this  Province  with  travelling  or  circuit  justices  of  the  peace 
and  travel  conditions  may  not,  in  any  case,  make  this  always 
feasible  in  some  of  the  more  northern  areas  but  there  is  no 
doubt  that  the  statistics  are  available  or  could  be  made 
available  to  form  a  basis  for  deciding  how  best  the  desirable 
objectives  could  be  achieved.  Thus,  while  one  community  may  be 
large  enough  to  justify  having  its  own  justice  of  the  peace, 
others,  in  reasonable  proximity,  may  only  justify  sharing  a 
travelling  or  circuit  justice  of  the  peace  between  them.  So 
long  as  justice  can  be  dispensed  with  reasonable  speed,  and  on 
the  assumption  that  in  the  vast  majority  of  cases  we  are  talk¬ 
ing  about  relatively  minor  offences  involving  no  problem  of 
pre-trial  detention,  it  seems  to  me  that  some  such  system  is 
very  feasible  and  highly  desirable.  In  the  event  of  a  native 
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person  being  arrested  for  a  more  serious  offence  requiring 
judicial  intervention  before  interim  release,  unless  the 
justice  of  the  peace  is  immediately  available  or  will  be  avail¬ 
able  very  shortly  (by  which  I  mean  within  a  day  or  couple  of 
days  at  the  most)  then  the  native  accused  will  have  to  be 
brought  before  the  nearest  available  justice  of  the  peace.  I 
therefore  recommend 

1.  That  steps  be  taken  to  ensure  the  appoint¬ 
ment  of  more  justices  of  the  peace  for 
native  reserve  communities  and  that  the 
services  of  such  justices  of  the  peace  be 
utilized  far  more  than  at  present,  the 
additional  members  of  such  native  justices 
of  the  peace  to  be  determined  according  to 
the  needs  of  both  individual  communities 
and  groups  of  communities  where  a  travel¬ 
ling  or  circuit  justice  of  the  peace  would 
be  appropriate. 

(2)  The  Appointment  of  Native  Justices  of  the  Peace 
for  Reserves 


There  is  at  present  no  real  method  of  appointing 

native  justices  of  the  peace,  save  that  the  ultimate  appoint¬ 
ment  is  by  Order-in-Council  on  recommendation  of  the  Attorney 
General.  But  prior  to  that  stage,  some  have  been  recommended 
by  the  local  member  of  the  legislature,  some  by  police 

officers,  some  by  band  council  and  some  by  Provincial  Court 

Judges.  It  is  all  rather  a  hit  or  miss  operation.  One  of  the 

more  pressing  problems  is  to  try  to  put  the  recruitment  and 
appointment  of  native  justices  of  the  peace  on  a  more  organized 
basis  . 


In  part  one  of  the  report,  I  recommended  a  more  organ¬ 
ized  basis  for  the  recruitment  and  appointment  of  all  justices 
of  the  peace  in  an  effort  to  ensure  that  the  best  available 
persons  are  appointed.  There  is  no  difference  in  principle 
whether  we  are  talking  about  native  or  non-native  justices  of 
the  peace.  We  need  the  most  qualified,  the  most  suitable 
persons  possible,  but  there  is  an  added  factor  in  the  case  of 
native  justices  of  the  peace  that,  while  a  factor  in  the  case 
of  non-native  justices  of  the  peace  is  not  likely,  if  the  other 
criteria  are  met,  to  be  a  separate  issue,  and  that  is  the 
factor  of  his  or  her  acceptability  to  the  community  which  he 
serves.  In  the  case  of  the  non-native  justice  of  the  peace,  he 
will  be  acceptable  to  the  community  precisely  because  he  is  the 
most  suitable  person  available.  This,  of  course,  is  also  true 
of  the  native  justice  of  the  peace,  but  an  additional  prime 
remedial  obective,  is  to  instil  in  the  native  population 
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itself  a  trust  in  and  respect  for  the  office  of  justice  of  the 
peace  that,  in  general  though  by  no  means  totally,  are  now 
lacking.  This,  it  seems  to  me,  necessitates  a  more  direct 
community  input  into  the  selection  of  justices  of  the  peace 
than  would  be  warranted  in  non-native  communities. 

Responsibility  for  the  actual  appointment  of  all 
justices  of  the  peace  must  remain  with  the  Cabinet,  through  the 
Attorney  General,  and  I  would  utterly  reject  any  system  of 
voting  or  holding  referenda  for  appointments  that  might  smack 
of  having  elected  judicial  officers,  but  in  addition  to  the 
input  in  the  selection  process  by  the  appropriate  Provincial 
Court  Judge  and  the  Justice  of  the  Peace  Review  Council,  it 
seems  to  me  that  an  argument  could  be  made  that  a  name  should 
not  go  forward  for  appointment  of  a  reserve  native  justice  of 
the  peace  unless  it  has  the  approval  of  the  reserve  band 
council • 

The  Ontario  Native  Council  on  Justice,  in  its  sub¬ 
mission  to  me  proposed  that 

Before  any  justice  of  the  peace  can  hold 
court  on  a  reserve,  he/she  must  be  author¬ 
ized  to  do  so  by  resolution  of  the  band 
council . 

But  this  proposal  must  be  read  in  the  light  of  their  proposal 
for  the  appointment  of  a  Special  Projects  Officer,  which  it 
will  be  as  well  to  examine  at  this  stage.  The  Council  proposes: 

That  a  full-time  Special  Projects  Officer  be 
appointed  to  the  support  staff  of  the  office 
of  Associate  Chief  Judge  (Co-ordinator  of 
Justices  of  the  Peace)  to  assume  responsi¬ 
bility  for  an  official  Ontario  Native 
Justice  of  the  Peace  Program  and  to  carry 
out  the  following  specific  tasks: 

(a )  to  conduct  public  education  programs  on 
Indian  reserves  and  in  communities  with 
substantial  proportions  of  Native  resi¬ 
dents  on  the  office  and  function  of  a 
justice  of  the  peace  and  the  potential 
benefits  to  the  community  of  such  a 
pos ition . 

(b)  to  actively  recruit  suitable  Native 
candidates  for  the  position  of  justice 
of  the  peace  and  to  ensure  that  candi¬ 
dates  have  been  approved  by  the  appro¬ 
priate  Native  communities. 
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(c  )  to  coordinate  appropriate  training  and 
apprenticeship  programs  for  Native 
justices  of  the  peace. 

(d)  to  supervise  and  advise  Native  justices 
of  the  peace  as  necessary  and  to  assist 
with  appropriate  resources,  such  as 
legal  materials,  follow-up  training  and 
resource  persons. 

(e  )  to  receive  complaints  from  Native 
people  about  treatment  from  Native  and 
non-Native  justices  of  the  peace  and  to 
bring  them  to  the  attention  of  the 
appropriate  authorities. 

Putting  the  two  proposals  of  the  Council  together,  I  worry 
about  the  results  they  might  have  and  their  effect  upon  the 
office  of  justice  of  the  peace.  I  am  quite  prepared  to  accept 
the  proposition  that  native  communities  should  have  some  input 
into  the  selection  of  possible  justice  of  the  peace  appoint¬ 
ments.  But  I  do  not  like  the  idea  of  a  community  or  a  band 
council  having  any  sort  of  veto  power  over  who  gets  appointed. 
Personal  disagreements  and  serious  conflicts  can  and  do  arise 
on  reserves  that  might  lead  to  the  rejection,  for  wrong  person¬ 
al  reasons,  of  a  perfectly  acceptable  candidate  or  that  might 
lead  to  the  complete  break  down  of  the  administration  of  jus¬ 
tice  on  a  reserve.  Nor,  as  I  have  been  at  pains  to  point  out 
in  Part  One  of  this  report,  can  I  accept  the  proposition  that, 
once  a  justice  of  the  peace  has  been  appointed,  he  should  be 
subject  to  any  supervision  by  anyone  else,  outside  the  accept¬ 
able  judicial  control  by  superior  judges  or  outside  the  purely 
administrative  direction  of  assignment  or  his  answerability  to 
the  Justices  of  the  Peace  Review  Council.  To  clothe  the  pro¬ 
posed  Special  Projects  Officer  with  the  power  to  supervise  a 
Native  justice  of  the  peace  and  even  to  give  him  power  to 
receive  complaints  for  Native  people  seems  to  me  a  step  in  the 
wrong  direction. 

I  see  nothing  wrong  with  the  appointment  of  a  Special 
Projects  Officer,  of  someone  within  the  office  of  the  Associate 
Chief  Judge  (Co-ordinator  of  Justices  of  the  Peace)  charged 
with  the  special  responsibility  of  dealing  with  the  particular 
problems  of  native  justices  of  the  peace,  though  perhaps  some 
aspects  of  his  functions  are  beyond  my  terms  of  reference.  I 
therefore  recommend: 
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2.  That  such  a  person  be  appointed  within  the 
office  of  the  Associate  Chief  Judge  (Co¬ 
ordinator  of  Justices  of  the  Peace)  to 
assist  the  Associate  Chief  Judge  and,  in 
parti cular 

(a  )  to  conduct  public  education  programmes  on 
Indian  reserves  and  in  communities  having 
substantial  numbers  of  native  residents  on 
the  office  and  function  of  the  justice  of 
the  peace  and  his  role  in  the  community; 

(b)  to  assist  the  Government  in  finding  suitable 
native  persons  to  assume  the  office  of  just¬ 
ice  of  the  peace; 

(c)  to  assist  the  Justice  of  the  Peace  Review 
Council  in  ensuring  that  the  views  of  native 
band  councils  have  been  solicited  and  con¬ 
sidered  in  accordance  with  Recommendation  3 
below ; 

(d)  to  undertake  the  establishment,  under  the 
direction  of  the  Associate  Chief  Judge  of 
any,  -  additional  training  or  apprenticeship 
programmes  deemed  necessary  or  advisable  for 
native  justices  of  the  peace  and  to  provide 
them  with  any  additional  assistance,  further 
education,  or  materials; 

(e)  to  forward  to  the  Associate  Chief  Judge  or 

any  further  action  any  complaints  that  he 

may  receive  concerning  the  conduct  of  a 

justice  of  the  peace. 

[The  Council  also  proposed  to  me  that  this  Special  Projects 
Officer  be  selected  through  the  unanimous  decision  of  an 
Advisory  Committee  or  the  Ontario  Native  Justice  of  the  Peace 
Programme  composed  of  the  Associate  Chief  Judge,  a  repre¬ 
sentative  of  the  Ontario  Native  Council  on  Justice  and  a  Native 
Justice  of  the  Peace  chosen  jointly  by  the  Associate  Chief 
Judge  and  the  Council;  that  the  job  performance  of  the  Special 
Projects  Officer  be  evaluated  annually  by  the  Advisory 
Committee;  and  that  the  management  of  the  Ontario  Native 

Justice  of  the  Peace  Program,  including  recommendations  to  the 
Justice  of  the  Peace  Council  for  new  appointments,  be  reviewed 
quarterly  by  the  Advisory  Committee. 
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I  do,  however,  find  these  proposals  rather  beyond  my 
mandate.  Whether  a  member  of  his  staff  is  acceptable  and 
whether  he  is  doing  his  job  properly,  should,  I  would  have 
thought,  be  the  decision  of  the  Associate  Chief  Judge  himself 
but  what,  I  suppose,  the  Council  is  urging  is  some  formalized 
native  representative  input  into  the  appointment  and  evaluation 
process.  Quite  frankly,  if  such  a  person  is  appointed,  I  think 
that  is  something  that  the  Associate  Chief  Judge  and  the  Native 
Council  should  work  out.] 

For  the  reasons  given,  I  cannot  accept  the  proposal 
that  native  communities  should  have  veto  powers  over  appoint¬ 
ments  as  justices  of  the  peace,  but  I  do  think  it  desirable 
that  native  justices  of  the  peace  be  acceptable  to  the  native 
community.  I  therefore  recommend 

3.  That,  before  recommending  the  appointment  of 
a  native  reserve  justice  of  the  peace,  the 
Justices  of  the  Peace  Review  Council  solicit 
the  opinion  of  the  band  council  of  the 

reserve  in  question  (or  band  councils  of  the 
reserves  in  question  in  the  case  of  travel¬ 
ling  or  circuit  justices  of  the  peace)  as  to 
the  suitability  and  acceptability  of  the 

candidate  to  the  community  as  shall  take 
that  opinion  into  account  in  making  its 
decis ion . 

I  realize  that  this  does  not  go  as  far  as  some  native 
people  would  wish.  But  I  see  so  many  dangers  in  their  pro¬ 
posals,  both  to  the  system  and  to  the  individual,  that  I  cannot 
recommend  them.  I  would  hope  that  there  will  be  no  difference 
in  practice:  that  a  native  person  will  not  be  recommended  if 

he  is  quite  unacceptable.  On  the  other  hand,  if  things  are  at 
an  impasse  or  if  the  community  is  split,  or  if  a  person  is 
rejected  for  the  wrong  reasons,  it  is  essential  that  the 
Attorney  General  have  the  ultimate  power  to  impose  a  solution, 
so  that  the  community  itself  not  suffer  or  the  administration 
of  justice  grind  to  a  halt.  Ensuring  that  the  communities 
affected  have  an  opportunity  to  make  their  views  known  seems  to 
me  a  realistic  solution. 

Given,  then,  the  numbers  and  the  method  of  appointment 
of  native  justices  of  the  peace,  I  turn  to  the  practical  pro¬ 
blems  of  where  to  find  them  and  how  to  train  them.  The 
criteria  for  a  suitable  native  justice  of  the  peace  are  no 
different  from  those  for  the  non-native  -  a  person  of  reason¬ 
able  maturity,  integrity  and  education,  able  to  make  decisions 
and  act  impartially,  to  understand  and  apply  the  law 
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and  so  on.  But  applying  these  criteria  in  the  context  of 
native  persons  may  be  difficult.  For  example,  to  require  a 
minimum  of  Grade  XII  level  of  formal  education,  as  I  suggested 
in  Part  One,  may,  and  almost  certainly  will,  exclude  the  vast 
majority  of  native  persons  for  some  time  to  come.  Many,  other¬ 
wise  well-qualified  native  persons  may,  at  some  time  in  the 
past  have  committed  criminal  offences,  such  as  liquor  infrac¬ 
tions  or  minor  property  offences,  which,  in  the  context  of  the 
community  in  which  they  live,  are,  and  should  be  viewed  in  a 
different  light  from  that  in  which  they  might  other  wise  be 
viewed.  I  do  not  see  why  the  existence  of  what  is  loosely 
called  a  criminal  record  should,  in  and  of  itself,  necessarily 
bar  anyone  from  the  office  of  justice  of  the  peace.  I  think, 
therefore,  it  would  be  sufficient  to  recommend  that 

4.  In  the  case  of  native  justices  of  the  peace, 
any  formal  educational  requirement  be  waived 
and  that  the  criteria  for  selection  be 
interpreted  in  the  manner  most  relevant  in 
the  context  of  the  community  or  communities 
for  which  he  is  to  be  appointed. 

One  would  assume  that  in  most  of  the  native  communities, 
vacancies  would  be  fairly  widely  known,  and  potential  candi¬ 
dates  be  fairly  easily  identifiable.  Nevertheless,  I  have  the 
same  worry  in  these  area  that  I  had  with  the  appointment  of 
justices  of  the  peace  generally,  namely  that  this  informal 
process  has  a  tendency  to  limit  appointments  to  those  in  the 
know  and  to  perpetuate  a  closed  circle  of  appointments.  Active 
steps  should  be  taken  to  encourage  applicants  and  positively  to 
seek  out  suitable  candidates  and  I  therefore  recommend 

5.  That  where  there  are  vacancies  for  the 

appointment  of  native  justices  of  the  peace, 
such  positions  be  brought  to  the  attention 
of  the  residents  in  the  manner  most  suitable 
to  the  community  (such  as  by  notices  and 
advertisements)  and  that  efforts  be  made  to 
encourage  suitable  candidates  to  apply. 

I  now  come  to  perhaps  what  is  the  most  difficult 

problem  facing  those  responsible  for  the  administration  of 

justice  in  native  communities.  It  is  pointless  trying  to 

conceal  or  ignore  the  fact  that  at  the  moment  few  native  people 
have  the  qualifications  or  the  aptitude  to  assume  positions  as 
justices  of  the  peace,  and  perhaps  even  fewer  have  the  confi¬ 
dence  in  themselves  or  the  desire.  It  takes  an  extraordinary 
native  person  in  the  present  circumstances  (and  it  is  greatly 
to  their  credit  that  one  or  two  do  exist)  to 
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surmount  the  obstacles  and  maintain  his  independence  while 
retaining  the  trust  and  respect  of  the  community.  Until  such 
time  as  native  peoples  have,  in  fact,  equal  educational  and 
economic  opportunities  as  the  rest  of  the  population,  excep¬ 
tional  measures  will  have  to  be  taken  to  train  and  support 
native  justices  of  the  peace. 

The  phrase  "suitable  candidates"  must  therefore  be 
understood  to  mean  not  that  such  persons  are  now  necessarily 
qualified,  but  that,  given  adequate  training  and  education, 
they  will  be  qualified.  It  is  their  potential  that  should  be 
acknowledged  rather  than  their  present  qualifications.  Perhaps 
one  can  look  forward  to  the  time  when  native  justices  of  the 
peace  can  be  put  in  exactly  the  same  position  as  non-native 
justices  of  the  peace,  but  that  is  simply  not  the  case  at 
present.  Any  preliminary  selection  process  is  not  likely  to  be 
one  hundred  percent  successful.  Candidates  may  be  selected  who 
turn  out  not  to  have  the  necessary  intellectual  calibre  or 

emotional  stamina  to  make  good  justices  of  the  peace.  Che  must 
therefore  be  prepared  to  accept  a  certain  failure  rate  and  be 
prepared  to  undertake  the  cost  of  that.  Nevertheless  one  would 
hope  that  if  the  initial  selection  criteria  are  carefully 

followed,  the  dropout  rate  would  not  be  high  and,  in  any  case, 
m  terms  of  opening  up  greater  opportunities  for  education  and 
training,  the  money  would  not  be  wasted. 

It  therefore  seems  to  me  that  there  should  be  some 

initial  selection  of  likely  candidates  who  should  undergo  a 
training  programme  or  qualifying  course,  at  the  expense  of  the 
government,  the  successful  completion  of  which  would  determine 
that  they  meet  the  basic  requirement  for  appointment  as 
justices  of  the  peace.  I  envisage  this  as  different  from 

training  them  as  justices  of  the  peace.  On  the  other  hand, 
some  native  people  are  already  qualified  as  potential  justices 
of  the  peace  and  would  not  need  any  qualifying  training  -  some, 
for  instance,  have  already  attended  the  Saskatchewan  College  of 
Law  Programme  for  Native  Peoples,  some  already  have  Grade  XII 
or  even  higher  education.  What  I  propose,  therefore,  is  not 
that  all  native  persons  be  required  to  undertake  such  a  pro¬ 
gramme,  but  that  such  a  programme  be  available  for  those  not 
otherwise  qualified. 

Band  councils  (and  the  Special  Projects  Officer,  if  he 
is  appointed)  should  be  encouraged  to  seek  out  potential  candi¬ 
dates  and  urge  them  to  attend  such  a  course.  Since  this  is 
only  a  pre-selection  process,  it  seems  to  me  unnecessary  that 
the  Justice  of  the  Peace  Review  Council  or  the  Associate  Chief 
Judge  need  get  involved  at  this  stage.  They  will,  in  any  case, 
have  to  make  the  final  decision  as  to  whether  to  recommend  an 
actual  appointment. 
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Ontario  has  the  resources  to  provide  such  a  course/  in 
co-operation  with  a  university  or  community  college/  located  in 
some  convenient  place.  I  would  envisage  the  curriculum  of  such 
a  course  being  concerned  less  with  substantive  legal  problems 
(which  would  be  covered  in  the  training  course  that  I  propose 
be  provided  for  all  members  appointed  justices  of  the  peace )  as 
with  general  educational  skills,  native  languages  and  culture 
and,  in  particular,  the  provisions  of  the  Indian  Act  and  the 
laws  relating  specifically  to  hunting  and  fishing  rights.  I 
suppose  something  along  the  lines  of  a  three  or  four  week 
course  would  be  sufficient  both  to  provide  some  basic  training 
and  to  enable  those  in  charge  of  the  course  to  make  a  reason¬ 
able  estimate  of  the  potentiality  of  the  candidate.  If,  as  I 
assume,  one  is  talking  of  only  small  numbers  -  say  half  a  dozen 
or  so  a  year  -  I  do  not  see  the  need  for  any  formal  examination 
or  passing  grade,  so  much  as  a  written  report  on  each  candi¬ 
date  that  would  be  of  use  to  the  Associate  Chief  Judge  and  the 
Review  Council  and  Attorney  General  in  making  the  decision 
whether  such  candidate  should  receive  an  appointment  as  a 

justice  of  the  peace. 

When  I  suggest  that  such  a  course  should  be  provided 
at  government  expense,  I  should  also  make  it  clear  that  my 

proposal  would  also  include  not  only  living  expenses  while  at 
the  course,  but  compensation  for  any  loss  suffered  as  a  result 
of  such  attendance,  or  perhaps  some  lump  sum  payable  as  a 

stipend,  in  lieu  thereof.  Many  persons,  whether  native  people 
or  not,  cannot  absorb  the  loss  occasioned  by  loss  of  income 

during  such  courses,  nor  perhaps  necessary  additional  expenses 
such  as  baby-sitting  costs  or  house-keeping  costs.  Whether 
this  takes  the  form  of  reimbursement  against  receipted  expenses 
and  certified  loss  of  wages,  or  for  the  payment  of  a  flat  sum 
to  all  participants  seem  to  me  of  less  concern  than  the  recog¬ 
nition  that  some  form  of  reimbursement  will  be  essential . 

I  would  therefore  recommend  that 

6.  If  a  native  person  does  not  have  the  necessary 
formal  qualifications  for  appointment,  he  may, 
in  lieu  thereof  and  upon  the  recommendation  of 
the  band  council,  be  invited  to  attend  a 
residential  qualifying  course  to  be 
established  under  the  aegis  of  the  Attorney 
General,  completion  of  which  shall  be  taken 
into  account  in  determining  whether  to 
recommend  his  appointment  as  a  justice  of  the 
peace . 
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Once  a  native  person  has  received  an  appointment  as  a  justice 
of  the  peace,  I  assume  that  all  the  proposals  I  have  made  as  to 
training,  further  education,  continuing  support  and  so  on  would 
apply  equally  to  him  and  I  see  no  reason  to  make  any  specific 
recommendations • 

Thus  far,  I  have  examined  the  position  of  native 
justices  of  the  peace  on  reserves  without  consideration  of 
whether  they  are  presiding  or  non -pres iding  justices  of  the 
peace  or  whether  they  have,  under  the  present  scheme  A, B,C  or  D 
Directions  but  I  must  now  turn  to  that. 

There  is  no  need  for  me  to  repeat  my  views  set  out  in 
Part  One  as  to  the  importance  to  the  administration  of  justice 
of  all  aspects  of  the  function  of  the  justice  of  the  peace. 
While  the  concerns  of  native  peoples,  as  expressed  to  me,  have 
primarily  dealt  with  native  persons  as  adjudicating  justices  of 
the  peace,  the  position  of  native  persons  as  non -adjudicating 
justices  of  the  peace  is  far  from  satisfactory.  There  is  not, 
in  any  case  of  course,  a  great  deal  of  work  for  them  and  the 
fees  obtained  from  receiving  and  determining  informations  or 
issuing  search  warrants  and  so  on,  amount  to  very  little  -  in 
some  cases  no  more  than  $200.  or  so  a  year.  This  minimal  sum 
in  no  way  compensates  for  loss  of  time  from  other  employment, 
the  social  and  community  problems  that  can  arise  from  accepting 
the  office,  or  the  isolation  from  the  rest  of  the  community 
that  a  justice  of  the  peace  may  feel. 

My  view,  and  one  that  I  have  expressed  in  Part  One,  is 
that  no  judicial  officer  should  be  paid  on  a  fee  for  service 
basis  and  so  strongly  do  I  feel  about  this  that  I  have  no 
hesitation  in  saying  that  it  should  not  be  the  case  even  with 
native  justices  of  the  peace,  and  even  if  their  services  are 
not  often  utilized,  whether  they  are  presiding  justices  of  the 
peace  or  non-presiding.  A  justice  of  the  peace  should  receive 
an  irreducible  minimum  stipend  which,  in  Part  One,  I  have 
suggested  should  be  one-quarter  of  that  paid  to  a  full  time 
justice  of  the  peace  of  whichever  category  is  appropriate 
presiding  justice  of  the  peace  or  non-presiding  justice  of  the 
peace  as  the  case  may  be.  If  a  justice  of  the  peace  spends 
appreciably  more  than  one-quarter  of  his  normal  working  time  on 
justice  of  the  peace  duties  then  he  should  receive  proportion¬ 
ately  more  salary  until  he  reaches  the  full-time  category  in 
steps  of  one  additional  quarter.  If  that  scheme  is  acceptable 
in  the  province  generally,  then  the  same  scheme  must  be  adopted 
throughout  the  province,  in  all  areas,  and  in  communities.  And 
if  this  results  in  increased  expenditures,  then  so  be  it.  The 
principle  is  too  important  to  be  diluted. 


18 


- 


- 


' 


However,  as  I  have  pointed  out,  the  increased  expendi¬ 
ture  will  not  be  intolerable  or  even  grossly  significant,  if 
adequate  steps  are  taken  really  to  work  out  on  an  efficient 
basis,  just  how  many  justices  of  the  peace  are  needed  to  do 
what  in  each  area.  Just  as  I  do  not  think  that  every  reserve 
needs  its  own  native  presiding  justice  of  the  peace  if  some 
circuit  or  travelling  system  is  adopted,  so  do  I  not  think  that 
every  reserve  needs  its  own  resident  non-presiding  justice  of 
the  peace,  so  long  as  one  is  within  reasonable  reach  for  pur¬ 
poses  such  as  receiving  informations,  issuing  search  warrants, 
releasing  accused  persons  before  trial  and  all  the  administra¬ 
tive  matters  for  which  a  justice  of  the  peace  may  be  required. 
In  any  case,  given  more  native  presiding  justices  of  the  peace 
whose  duties  and  powers  would  include  all  the  other  functions, 
there  should  be  little  necessity  or  reason  for  any  great 
numbers  of  justices  of  the  peace  limited  to  non-presiding 
functions . 

The  scale  of  remuneration  for  native  justices  of  the 
peace  can  be  no  different  from  that  of  non-native  justices  of 
the  peace.  It  is  unthinkable  that  the  Province  has  first  and 
second-class  justices  of  the  peace.  One  must  therefore  be 
prepared  to  accept  the  necessity,  if  there  is  agreement  that 
the  f ee-f or-service  system  must  be  abolished,  that  at  a  minimum 
all  native  justices  of  the  peace  will  be  paid  one-quarter  of 
the  salary  of  a  full-time  justice  of  the  peace  if  they  spend  up 
to  one-quarter  of  their  working  time  on  justice  of  the  peace 
duties  and  even  if  they  spend  less,  even  considerably  less, 
time  than  that.  Presumably  we  are  talking  in  terms  of  no 
justice  of  the  peace  receiving  less  than  something  in  the 
region  of  $5,000.  or  $6,000.  a  year,  plus,  it  goes  without 
saying,  all  reasonable  travel  and  additional  living  expenses, 
where  he  is  required  to  be  away  from  home . 

I  see  nothing  startling  in  that  proposition.  If 
matters  can  be  so  arranged  that  travelling  or  circuit  presiding 
justices  of  the  peace  are  utilized,  and  even  non-presiding 
justices  of  the  peace  (of  whom  I  would  anticipate  few  would  be 
needed)  were  utilized  to  service  wider  areas  than  merely  single 
communities  or  reserves,  the  Province's  money  would  be  effi¬ 
ciently  and  economically  spent  and  the  native  justice  of  the 
peace  would  gain  the  prestige  and  independence  that  he,  no  less 
than  any  other  justice  of  the  peace,  must  have. 

I  would  therefore  recommend: 

7.  That,  upon  appointment,  all  native  justices 
of  the  peace  receive  the  same  remuneration, 
expenses,  fringe  benefits  and  pension  rights 
as  all  justices  of  the  peace  in  the  Province. 
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Perhaps  I  should  also  add  that  I  would  stress  that  the 
same  facilities  and  courtesies  must  also  be  extended  to  native 
justices  of  the  peace  as  to  non-native  justices  of  the  peace. 
As  I  pointed  out  in  Part  One,  justices  of  the  peace  should  be 
provided  with  offices  in  some  public  building  -  a  court  house 
where  possible,  or  band  council  office  or  community  centre  and 
the  like;  adequate  support  staff  must  be  furnished;  justices  of 
the  peace  should  be  robed  when  presiding  over  cases;  jails  and 
police  stations  are,  in  general,  unsuitable  places  to  conduct 
justice  of  the  peace  functions,  and  so  on.  It  is  unnecessary 
to  repeat  the  observations  made  in  Part  One  save  to  state  that 
they  should  apply  equally  to  native  justices  of  the  peace. 

I  must,  at  this  stage,  make  reference  to  certain 
matters  that  have  been  submitted  to  me  that  are  concerned 
generally  with  the  relationship  between  native  justices  of  the 
peace  on  reserves  and  the  band  council  and  elders.  Historical¬ 
ly,  the  concept  of  the  office  of  justice  of  the  peace  is  alien 
to  native  peoples  and  native  culture.  Traditionally,  the 
determination  of  wrong  doing  and  the  pronouncement  of  punish¬ 
ment  are  the  function  of  the  chiefs  and  elders  and  I  suppose 
that  one  could  propose  that  such  a  system  should  be  reintro¬ 
duced  on  native  reserves.  But  the  substance  and  the  admin¬ 
istration  of  the  law  must  be  uniform  across  the  Province,  for 
otherwise  discrimination,  unfair  and  unequal  treatment  and 
hence  social  and  economic  disadvantages  will  be  the  result  - 
perhaps  indeed,  have  been  the  result.  I  have  therefore, 
started  from  the  proposition  that  the  justice  of  the  peace 
system  has  a  place  and  must  have  a  place  in  the  administration 
of  justice  on  reserves  and  native  communities.  It  is  my  view 
also  that  the  best  and,  what  is  more,  the  only  way  to  achieve 
understanding  of  native  problems,  to  reconcile  the  native 
communities  with  the  larger  community,  to  instil  trust  in  and 
respect  for  the  system  of  justice  itself  and  to  reach  just  and 
equitable  decisions  is  to  appoint  native  justices  of  the  peace. 

That  being  so,  we  are  still  left  with  the  problem  of 
marrying  an  essentially  untraditional  office  with  the  ethos  of 
the  community  it  serves.  It  has  been  suggested  to  me  that 
having  two  clan  elders  sit  with  native  justices  of  the  peace  to 
participate  in  his  decisions,  would  effectively  combine  the 
traditional  role  of  the  elder  with  the  role  of  the  justice  of 
the  peace  and  thus  lead  to  acceptance  and  reconciliation.  I 
cannot  accept  this  suggestion  -  at  least  in  this  form.  Nor  can 
I  accept  a  concept  of  a  duly  appointed  native  justice  of  the 
peace  being  in  any  way  subservient  to  or  answerable  to  a  band 
council  or  the  clan  elders.  Once  a  justice  of  the  peace  has 
been  duly  appointed,  it  is  his  duty  to  make  decisions  whether 
on  determination  of  guilt  or  on  the  disposition  of  the  guilty 
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(as  well  as  on  all  other  matters  such  as  deciding  to  issue 
process  or  to  issue  a  search  warrant)  I  need  not  repeat  my 
reasons  set  out  in  Part  One  for  stating  that  he  is  and  must  be 
totally  independent,  subject  only  to  the  proper  process  through 
the  judicial  system  of  control  and  the  ultimate  responsibility 
of  the  Justices  of  the  Peace  Review  Council.  As  I  have  recom¬ 
mended,  I  see  nothing  improper  with  the  community  (through  the 
Band  Council)  having  some  input  into  the  initial  appointment, 
nor  in  the  community  being  able  to  bring  complaints  to  the 
attention  of  the  Justices  of  the  Peace  Review  Council  as  in  any 

other  case,  but  this  is  not  control  or  supervision  once  the 

appointment  is  made. 

There  is,  however,  no  reason  why  native  justices  of 
the  peace  should  not,  within  the  legal  system,  be  free,  as  with 
any  other  judge,  to  seek  guidance  on  the  proper  disposition  of 
offenders  from  native  court  workers  or  from  the  leaders  of  the 
local  community  so  long  as  this  is  done  properly,  in  the 

presence  of  the  offender  and  giving  the  offender  himself  the 

right  to  dispute  matters  of  fact  or  opinion  and  present  his  own 
views.  But  the  ultimate  decision  is,  and  must  remain  that  of 
the  justice  of  the  peace. 

One  serious  practical  difficulty  does  remain.  In  many 
of  the  smaller  communities,  the  chances  that  a  justice  of  the 
peace  will  be  related  to  an  accused  person  are  necessarily 
high.  Smaller  communities  are  in  practice  a  group  of  inter¬ 
related  family  units.  It  is  true,  of  course,  that,  if  my 
suggestion  as  to  travelling  or  circuit  justices  of  the  peace  is 
adopted,  it  is  unlikely  that  the  small  communities  will  have 
their  own  resident  justice  of  the  peace  so  that  it  is  less 
likely  that  the  justice  of  the  peace  would  be  related  to 

particular  defendants.  Nevertheless,  appointments  must  be  so 
managed  that  the  incidence  of  the  relationship  between  a 
justice  of  the  peace  and  potential  accused  are  kept  to  a 
minimum,  thus  avoiding  any  frequent  necessity  for  cases  to  be 
delayed  to  be  dealt  with  by  some  other  justice  of  the  peace  or 
a  Provincial  Court  Judge. 

I  must,  at  this  point,  say  a  word  about  Section  107  of 
the  Indian  Act,  even  though  the  statute  itself  is  within 
federal  jurisdiction  because  it  does  raise  a  complication  in 
the  administration  of  criminal  justice  in  this  Province.  A 

provincially  appointed  justice  of  the  peace  -  even  a  presiding 
or  A  expanded  Direction  justice  of  the  peace  -  has  well-defined 
limited  jurisdiction,  as  explained  in  Part  One.  A  s.  107 

justice  of  the  peace  has  a  different  jurisdiction,  his  au¬ 

thority  extending  over  all  offences  under  the  Indian  Act  and 
all  criminal  code  offences  relating  to  cruelty  to  animals. 
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common  assault,  breaking  and  entering,  and  vagrancy  (now,  under 
Section  175  a  very  limited  offence)  where  such  offence  is  com¬ 
mitted  by  an  Indian  or  relates  to  the  person  or  property  of  an 
Indian,  where  such  authority  could  have  been  exercised  by  two 
or  more  justices  of  the  peace.  It  should  also  be  noted  that  no 
small  part  of  his  jurisdiction  will  be  over  breaches  of  band 
council  by-laws. 

It  is  not  a  very  satisfactory  situation  that  some 
native  justices  of  the  peace  have  only  that  jurisdiction 
granted  by  a  provincial  Direction,  some  (at  least  in  theory) 
have  only  that  jurisdiction  conferred  by  Section  107,  while 
some,  holding  dual  appointments,  have  both  jurisdictions. 
Furthermore,  a  provincial  justice  of  the  peace  has  only 
Province -wide  jurisdiction  while  presumably  that  of  a  s.107 
justice  of  the  peace  is  Canada -wide.  In  this  appalling 
quagmire,  one  may  well  wonder  whether  there  are  not  cases 
decided  by  justices  of  the  peace  who,  in  fact,  have  no  legal 
jurisdiction  to  determine  them.  Since  it  appears  to  be  the 
case  that  the  federal  authorities  will  not  appoint  Section  107 
justices  of  the  peace  unless  so  requested  by  band  council,  I  am 
not  sure  what  solution  is  possible.  If  all  native  justices  of 
the  peace  held  dual  appointments,  at  least  the  inconsistency  of 
jurisdiction  would  be  avoided.  If  Section  107  were  repealed,  I 
assume  that,  by  virtue  of  Section  88  and  possibly  Section  106 

of  the  Indian  Act,  there  would  be  no  gap  in  jurisdiction.  It 

seems  to  me,  however,  that  until  the  federal  and  provincial 
governments  make  some  joint  decision,  the  situation  will 
remain,  at  best,  haphazzard. 

My  final  observation  in  this  section  concerns  the 

status  of  native  justices  of  the  peace.  I  have  assumed,  as 
will  probably  be  the  case,  that  a  native  justice  of  the  peace 
will  be  appointed  primarily  to  deal  with  matters  arising  on 
particular  reserves  or  in  particular  native  communities.  But  I 
should  make  it  abundantly  clear  that  I  am  not  advocating  the 
appointment  of  native  justices  of  the  peace  to  deal  with 
natives  and  of  non-native  justices  of  the  peace  to  deal  with 
non-natives.  To  my  mind,  once  a  native  person  has  been  ap¬ 

pointed  a  justice  of  the  peace,  he  is,  for  all  purposes  and  in 
all  respects,  a  justice  of  the  peace.  His  jurisdiction  is 
province-wide  and  his  authority  is  no  less  than  that  of  any 
other  justice  of  the  peace.  I  can  think  of  little  that  would 
be  more  conducive  to  his  training,  his  prestige  and  his 
familiarity  with  the  administration  of  justice  in  the  wider 
picture,  than  that  he  be  given  the  opportunity  to  sit  and  work 
in  places  other  than  reserves  and  to  adjudicate  cases  involving 
other  than  native  persons.  As  I  pointed  out  in  Part  One,  the 
assignment  of  who  sits  where  and  when  must  ultimately  remain 
the  responsibility  of  the  Associate  Chief  Judge  (or  whichever 
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person  is  given  this  responsibility)  and  those  to  whom  this 
duty  is  delegated.  I  realize  the  difficulties,  but  given  the 
statistical  information  and  proper  organization,  it  should  not 
be  an  undue  task  to  utilize  the  services  of  native  justices  of 
the  peace  in  places  off  reserves  to  their  advantage  and  to  the 
increased  efficiency  of  the  system. 

Age  of  retirement 


In  its  submission  to  me  the  Ontario  Native  Council 
proposed  that  my  recommendation  that  a  retirement  age  of  70  be 
set  for  justices  of  the  peace  not  apply  to  Native  justices  of 
the  peace.  The  reason  it  gives  is  the  role  that  elders  tra¬ 
ditionally  play  in  native  communities.  It  seems  to  me,  how¬ 

ever,  that  we  should  be  careful  to  distinguish  the  role  of  the 
elder  from  the  role  of  the  justice  of  the  peace.  As  I  have 
tried  to  point  out,  my  conception  of  the  justice  of  the  peace 
is  that,  once  appointed,  he  must  be  independent  and  free  from 
extra-judicial  control  or  pressure.  I  entirely  concur  in  the 
view  that  elders  and  band  councils  should  have  some  input  into 
the  appointment,  but  the  office  of  justice  of  the  peace  is 
itself  inconsistent  with  remaining  active  in  tribal  and  com¬ 
munity  affairs  on  the  political  and  administrative  level.  I  am 
not  saying  that  an  elder  cannot  become  a  justice  of  the  peace 

but  that  if  he  accepts  that  appointment  he  must  remain  aloof 

from  political  and  partisan  issues.  Any  advice  or  counsel  that 
he  gives  or  influence  that  he  may  have  must  be  on  the  informal 
level.  I  can  see  how  difficult  this  may  be  for  native  persons 
to  accept,  but  it  is  at  the  heart  of  the  justice  of  the  peace 
system. 

I  do  not,  therefore,  see  any  valid  reason  why  the  same 
retirement  age  that  I  propose  in  general  should  not  also  apply 
to  native  justices  of  the  peace  and  I  do  not  make  any  separate 
recommendation  • 

III.  Native  Communities  in  Urban  Areas 


Toronto  has  the  largest  native  community  in  the 
Province  and  other  urban  centres  have  a  substantial  native 
population.  Other  cities,  because  of  their  proximity  to  native 
reserves,  while  not  having  large  native  populations,  have  a 
disproportionately  high  number  of  native  defendants.  The 
Ontario  Native  Council  on  Justice  has  expressed  concern  over 
the  possible  lack  of  appreciation  that  non-native  justices  of 
the  peace  may  have  for  the  different  cultural,  social  and  eco¬ 
nomic  background  of  native  defendants.  I  share  this  concern 
but  I  am  not  sure  that  I  would  want  to  single  out  the  problem 
of  the  native  defendant  before  a  non-native  justice  of  the 
peace  from  the  larger  problem  of  the  members  of  any  group 
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(minority  or  not)  appearing  before  someone  who  does  not  belong 
to  that  same  group.  This  is  not  a  question  of  prejudice.  I 
have  no  doubt  that  all  judicial  officers  in  this  province 
conduct  themselves  honestly  and  objectively  in  making  deci¬ 
sions.  But  the  cultural  and  ethnic  background  of  an  accused 
may  have  considerable  bearing  on  the  disposition  of  that 
accused  and  it  is  not  always  easy  for  a  judicial  officer  to 
realize  the  variables.  Even  in  substantive  law,  it  may  be  a 
factor  in  determining,  for  example,  issues  such  as  the  defence 
of  provocation,  the  reasonableness  of  self-defence  or  the 
effects  of  intoxication  or  claims  of  right  and  so  on.  I  think 
one  has,  therefore,  to  start  from  the  proposition  that  the 
ethnic  and  cultural  background  of  an  accused  is  always  a  factor 
to  be  taken  into  account  in  sentencing  and  may  be  a  factor  to 
be  taken  into  account  in  determining  guilt  or  innocence. 

But  then  the  question  arises  as  to  why  this  should 
mean  that  native  justices  of  the  peace  should  only  try  native 
defendants  or  West  Indian  justices  of  the  peace  only  try  West 
Indians  or  Chinese  only  try  Chinese.  And  the  answer  must  be 
that  it  does  not.  Che  can  only  ask  that  whoever  tries  which¬ 
ever  defendant  be  conscious  of  and  take  into  account  the  ethnic 
variables • 


At  the  same  time,  however,  as  I  set  out  in  Part  One, 
justice  must  also  be  seen  to  be  done.  In  the  best  of  all 
possible  worlds,  those  holding  public  office  would,  by  the 
simple  law  of  averages,  tend  to  reflect  the  same  ratio  as  the 
general  ethnic  make-up  of  society  -  if,  that  is,  social,  eco¬ 
nomic  and  cultural  backgrounds  were  such  as  to  provide  equal 
educational,  employment  and  economic  opportunities  for  all 
members  of  society.  We  do  not  live  in  that  Utopian  society 
yet,  though  perhaps  one  day  we  will.  One  cannot  therefore  rely 
on  the  law  of  averages  to  solve  the  problem  of  the  community's 
perception  of  justice.  Positive  steps  have  to  be  taken  to 
ensure  that  all  members  of  minority  groups  or  disadvantaged 
groups  perceive  themselves  as  contributors  to  the  justice 
system  not  merely  as  recipients  of  it. 

It  is,  to  my  mind,  quite  extraordinary  that  in 
Toronto,  for  instance,  with  a  native  population  of  several 
thousand,  there  is  not  one  single  native  justice  of  the  peace. 
I  just  cannot  believe  that  there  is  not  one  single  native 
person  who  is  qualified  and  willing  to  be  appointed.  It  may 
well  be  that  we  have  not  tried  to  seek  them  out,  but  seek  them 
out  we  must. 
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This  is  not  because  of  some  tokenism  in  assuaging 
native  feelings,  nor  is  it  because  of  some  mathematical  formula 
that  would  somehow  tell  us  how  many  justices  of  the  peace  of 
which  ethnic  backgrounds  we  need.  It  is  because  acceptance  of 
a  criminal  justice  system  by  the  community  is  necessary  for 
that  system  to  be  perceived  as  fair  and  acceptance  requires 
input  into  it  not  merely  output  from  it. 

Whether  a  native  justice  of  the  peace  actually  tries  a 
native  defendant  is  not  the  real  issue  -  any  more  than  whether 
a  native  justice  of  the  peace  actually  tries  a  non-native 
defendant.  The  mere  appointment  of  a  native  justice  of  the 
peace  means  that  he  himself  will  be  sensitive  to  the  background 
of  any  native  defendant  appearing  before  him  but  in  addition  it 
means  that  other,  non-native  justices  of  the  peace  are  more 
likely  to  become  sensitive  to  those  issues  and  will  have  a 
colleague  with  whom  he  can  discuss  such  matters.  Finally,  it 
will  be  perceived  by  native  peoples  themselves  as  a  change  from 
merely  being  the  subjects  of  the  criminal  justice  system  to 
being  participants  in  it. 

For  all  these  reasons,  and  being  fully  conscious  of 
the  difficulties  of  immediate  implementation  and  of  the  fact 
that  what  I  recommend  applies  with  equal  force  to  all  minority 
groups,  I  recommend  that: 

8.  Native  persons  be  appointed  as  justices  of 
the  peace  in  urban  centres  in  which  there  is 
either  a  substantial  resident  native  popu¬ 
lation  or  in  which  native  persons  comprise  a 
substantial  number  of  defendants  and  accused 
persons  appearing  before  the  courts. 

It  does  not  seem  to  me  necessary  to  specify  numbers  or 
ratios,  nor  is  it,  I  think  desirable.  If  the  principle  of 
participation  in  the  system  by  various  groups  is  recognized,  it 
seems  to  me  necessary  to  leave  individual  appointments  to  the 
common  sense  and  good-will  of  those  responsible,  save  to  say 
that,  in  view  of  the  absence,  generally,  of  native  peoples  in 
the  entire  structure  of  the  ackninistration  of  justice,  it  will 
be  necessary  for  future  appointments  as  justice  of  the  peace  to 
come  from  outside  the  present  structure  rather  than  from  the 
ranks  of  those  already  within  the  system  as  court  clerks, 
reporters  or  other  officials,  in  those  areas  where  some 
conscious  effort  is  made  to  recruit  native  justices  of  the 
peace . 


As  I  pointed  out  in  Part  One,  a  case  can  be  made  out 
for  requiring  all  justices  of  the  peace  -  indeed  all  judicial 
officers  -  who  have  or  may  have  to  deal  with  members  of  minority 
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groups  or  people  of  different  cultural  and  ethnic  backgrounds, 
to  undertake  some  sort  of  sensitivity  awareness  programme.  The 
Human  Rights  Commission  is  in  favour  of  this  and  so  is  the 
Ontario  Native  Council  on  Justice.  In  principle,  I  too  would 
support  the  proposal  though  neither  group  has  been  very  specific 
about  the  content  of  such  a  programme.  I  am  not  very  enthusi¬ 
astic  about  one  or  two-day  meetings  that  accomplish  very  little 
and  would  not  wish  to  require  anyone  to  attend  such  a 
programme.  On  the  other  hand,  if  attendance  could  be  arranged 
on  a  voluntary  basis,  or  if  one  could  be  assured  in  advance 
that  some  such  programme  would  be  worthwhile  and  have  the 
desired  results,  it  is  again,  I  think,  the  sort  of  thing  that, 
for  only  a  modest  investment  in  terms  of  time  and  money,  could 
go  a  long  way  towards  reducing  resentment  and  disaffection. 

IV.  Remote,  non-native  areas 


I  am  not  sure  that  very  much  need  be  said  on  this 
final  matter,  since  the  approach  to  the  problems  appears  from 
what  I  have  said  in  Part  One  and  in  what  I  have  said  about 
justices  of  the  peace  in  native  communities.  The  quality  of 
justice  must  be  the  same  throughout  the  Province  but,  as  I  have 
pointed  out,  for  purely  practical  reasons,  the  incidentals 
thereto  cannot  always  be  uniform. 

It  will,  of  course,  be  perceived  that  sparse  popu¬ 
lation,  enormous  distances  and  little  in  the  way  of  business 
are  all  factors  that  contribute  to  the  problems.  The  desir¬ 
ability  of  having  a  justice  of  the  peace  reasonably  available 
cannot  be  denied,  but  what  is  reasonable  must  be  judged  in  that 
context.  In  any  case,  if  my  recommendations  as  to  native 
justices  of  the  peace  are  implemented,  those  justices  of  the 
peace  will  be  available  for  duty  not  only  on  reserves  and  in 
native  communities  but  also  in  non-native  areas.  If  there  are 
"circuit"  or  travelling  justices  of  the  peace,  there  is  no 
reason  why  the  area  they  cover  cannot  include  both  native  and 
non-native  communities  -  indeed,  in  my  view  this  would,  in  any 
case,  be  desirable. 

I  think,  therefore,  that  all  one  can  reasonably 
require  is  that  the  Attorney  General  be  aware  of  the  need  to 
provide  justice  of  the  peace  services  even  in  remote  areas  to 
the  extent  that  this  is  possible  and  that,  where  so  appointed, 
justices  of  the  peace  must  enjoy  the  same  prestige,  remunera¬ 
tion  and  training  and  educational  opportunities  as  any  other. 
While,  inevitably,  the  facilities  that  can  be  provided  may  be 
less  than  those  available  in  more  densely  populated  parts  of 
the  Province,  the  principles  I  set  out  in  Part  One  should  still 
be  applicable. 


26 


. 

- 

'■  ■*' 

-  » 


" 


_ 

. 

. 


' 


APPENDIX  I 


A  UNIQUE  COURT:  SECTION  107  INDIAN  ACT 
JUSTICES  OF  THE  PEACE 
BY 


PROFESSOR  BRAD  MORSE 


I. 


INTRODUCTION 


Most  people  residing  within  the  borders  of  Canada 
have  at  least  a  vague  understanding  of  the  different  types  and 
levels  of  courts  that  exist,  although  the  judicial  arena  is 
truly  the  domain  of  the  justice  system  professionals.  News¬ 
papers  continually  report  upon  sensational  murder  trials  in 
the  provincial  superior  courts,  or  upon  lesser  crimes  being 
tried  in  the  provincial  courts,  or  upon  major  appeals  to  the 
Supreme  Court  of  Canada,  such  as  the  recent  decision  on  the 
proposed  constitution . ^  There  is,  however,  the  non -glamorous 
bottom  rung  that  holds  up  the  entire  court  system  despite 
being  completely  ignored  by  the  media,  the  general  public,  and 
even  most  of  the  legal  profession;  namely,  the  justice  of  the 
peace • 


This  paper  will  concentrate  upon  an  examination  of 

the  least  known  form  of  this  largely  ignored  legal  institution 
the  Indian  Act  2  justice  of  the  peace.  Relatively  few 

status  Indians  or  officials  of  the  Federal  Department  of 
Indian  Affairs  and  Northern  Development  are  aware  of  the 
existence  of  s.107  of  the  Indian  Act,  or  of  the  fact  that  this 
section  has  spawned  a  unique  and  distinctly  Indian  court 
system  in  Canada.  It  is  this  writer's  objective  to  discuss 
the  legislative  history  of  this  section  and  the  purpose  behind 
its  enactment;  to  canvass  the  limited  caselaw  that  exists  on 
its  operation;  to  interpret  the  section  as  it  stands  now;  and 
to  outline  some  of  the  legal  issues  that  arise  from  the  vague¬ 
ness  of  this  section.  This  paper  will  also  contain  a  compari¬ 
son  between  the  section  107  justice  of  the  peace  and  the  pro- 
vincially  appointed  justice  of  the  peace  in  terms  of  their 
respective  judicial  authority  upon  Indian  reserves.  This 

survey  will  then  conclude  with  some  remarks  concerning  the 

possible  future  impact  of  this  unique  system  as  one  aspect  of 
an  increasing  drive  by  Indian  government  for  self-sufficiency. 

II.  LEGISLATIVE  HISTORY  OF  INDIAN  ACT  COURTS 

The  present  Indian  Act  contains  a  little  known,  and 

even  lesser  understood,  provision  buried  in  the  back  of  the 
statute  amongst  a  collection  of  miscellaneous  matters  ranging 
from  taxation,  to  the  application  of  provincial  laws,  to 
trading  with  Indians,  to  removal  of  gravel,  to  liquor,  to 

enfranchisement.  Amongst  this  wide  variety  of  unrelated 

matters  are  six  sections  that  in  some  way  refer  to  the 

administration  of  justice.  One  is  of  particular  interest  to 
this  study  as  it  creates  a  mechanism  for  the  appointment  of 
judicial  officials  to  exercise  jurisdiction  under  the  Act. 
The  section  in  question  is  s.107,  and  it  states: 


. 
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107.  The  Governor  in  Council  may  appoint  persons 
to  be,  for  the  purposes  of  this  Act,  justices  of 
the  peace  and  those  persons  have  and  may  exercise 
the  powers  and  authority  of  two  justices  of  the 
peace  with  regard  to 

(a)  offences  under  this  Act,  and 

(b)  any  offence  against  the  provisions  of  the 

Criminal  Code  relating  to  cruelty  to 

animals,  common  assault,  breaking  and 

entering  and  vagrancy,  where  the  offence  is 
committed  by  an  Indian  or  relates  to  the 
person  or  property  of  an  Indian.  R.S.,  c. 

149,  s.105;  1956,  c.  40,  S.25. 

The  remaining  sections  of  the  existing  Indian  Act  that 
expressly  relate  to  the  administration  of  justice  under  that 
statute  are  as  follows: 

FORFEITURES  AND  PENALTIES 

Seizure  of  goods  103.  (1)  Whenever  a  peace 

officer  or  a  superintendent  or  a 
person  authorized  by  the  Minister 
believes  on  reasonable  grounds 
that  an  offence  against  section 
33,  90,  93,  94,  95  or  97  has  been 

committed,  he  may  seize  all  goods 
and  chattels  by  means  of  or  in 
relation  to  which  he  reasonably 
believes  the  offence  was  committed. 

Detention  (2)  All  goods  and  chattels 

seized  pursuant  to  subsection  (1) 
may  be  detained  for  a  period  of 
three  months  following  the  day  of 
seizure  unless  during  that  period 
proceedings  under  this  Act  in 

respect  of  such  offence  are  under¬ 
taken,  in  which  case  the  goods  and 
chattels  may  be  further  detained 
until  such  proceedings  are  finally 
concluded . 

Forfeiture  (3)  Where  a  person  is  convicted 

of  an  offence  against  the  sections 
mentioned  in  subsection  (1),  the 
convicting  court  or  judge  may 
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order  that  the  goods  and  chattels 
by  means  of  or  in  relation  to 
which  the  offence  was  committed, 
in  addition  to  any  penalty  im¬ 
posed,  are  forfeited  to  Her 

Majesty  and  may  be  disposed  of  as 
the  Minister  directs. 

Breach 

(4)  A  justice  who  is  satisfied 

by  information  upon  oath  that 
there  is  reasonable  ground  to 

believe  that  there  are  upon  a 

reserve  or  in  any  building, 

receptacle  or  place  any  goods  or 
chattels  by  means  of  or  in 

relation  to  which  an  offence 

against  any  of  the  sections 

mentioned  in  subsection  (1)  has 

been,  is  being  or  is  about  to  be 
committed,  may  at  any  time  issue  a 
warrant  under  his  hand  authorizing 
a  person  named  therein  or  a  peace 
officer  at  any  time  to  search  the 
reserve,  building,  receptacle  or 
place  for  any  such  goods  or 

chattels.  R.S.,  c.  149,  s.  101; 

1952-53,  c.  41,  s.  5;  1956,  c.  40, 
s  *  24 . 

Disposition 
of  fines 

104.  Every  fine,  penalty  or  for¬ 
feiture  imposed  under  this  Act 
belongs  to  Her  Majesty  for  the 
benefit  of  the  band  with  respect 
to  which  or  to  one  or  more  members 

of  which  the  offence  was  committed 
or  to  which  the  offender,  if  an 
Indian,  belongs,  but  the  Governor 
in  Council  may  from  time  to  time 
direct  that  the  fine,  penalty  or 
forfeiture  shall  be  paid  to  a 
provincial,  municipal  or  local 

authority  that  bears  in  whole  or 
in  part  the  expense  of  administer¬ 
ing  the  law  under  which  the  fine, 
penalty  or  forfeiture  is  imposed, 
or  that  the  fine,  penalty  or  for¬ 
feiture  shall  be  applied  in  the 
manner  that  he  considers  will  best 
promote  the  purposes  of  the  law 
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Description 
of  Indians 
in  writs, 
etc  . 


Jurisdiction 

of 

magistrates 


Commissioners 
for  taking 
oaths 


under  which  the  fine,  penalty  or 
forfeiture  is  imposed,  or  the 
administration  of  that  law,  R.S., 
c  •  149 ,  s  •  102. 

105.  In  any  order,  writ, 
warrant,  summons  or  proceeding 
issued  under  this  Act  it  is 
sufficient  if  the  name  of  the 
person  or  Indian  referred  to 
therein  is  the  name  given  to,  or 
the  name  by  which  the  person  or 
Indian  known  by,  the  person  who 
issues  the  order,  writ,  warrant, 
summons  or  proceedings,  and  if  no 
part  of  the  name  of  the  person  is 
given  to  or  known  by  the  person 
issuing  the  order,  writ,  warrant, 
summons  or  proceedings,  it  is 
sufficient  if  the  person  or  Indian 
is  described  in  any  manner  by 
which  he  may  be  identified.  R.S., 
c.  149,  s.  103. 

106.  A  police  magistrate  or  a 
stipendiary  magistrate  has  and  may 
exercise,  with  respect  to  matters 
arising  under  this  Act,  jurisdic¬ 
tion  over  the  whole  county,  union 
of  counties  or  judicial  district 
in  which  the  city,  town  or  other 
place  for  which  he  has  juris¬ 
diction  under  provincial  laws  is 
situated.  R.S.,  c.  149,  s.  104. 

108.  For  the  purposes  of  this 
Act  or  any  matter  relating  to 
Indian  affairs 

(a)  persons  appointed  by  the 
Minister  for  the  purpose, 

(b)  superintendents,  and 

(c)  the  Minister,  Deputy 
Minister  and  the  chief 
officer  in  charge  of  the 
branch  of  the  Department 
relating  to  Indian  affairs, 
are  ex-officio  commissioners 
for  the  taking  of  oaths. 
R.  S . ,  c .  149,  s •  107 . 
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It  is  somewhat  ironic  to  realize  that  the  rising 
interest  in  establishing  a  separate  court  system  for  Indian 
reserves^  comes  exactly  one  century  after  this  concept  first 
obtained  a  legislative  base  by  virtue  of  an  amendment  to  the 
Indian  Act  in  1881 4  (see  Appendix  A  for  the  exact  wording  of 
this  section  and  how  it  has  evolved  over  the  years  up  until  the 
present  time).  This  original  provision  had  the  effect  of 
automatically  appointing  all  Indian  agents,  and  their  superiors 
within  Indian  Affairs,  to  the  position  of  justice  of  the  peace 
under  the  Indian  Act. 

The  authority  given  to  these  officials  was  further 
extended  the  following  year  by  giving  any  Indian  agent  the  same 
power  as  a  stipendiary  or  police  magistrate^.  in  1884,  the 

jurisdiction  of  the  Indian  agent  was  further  expanded  by  giving 
him  authority  to  hold  trials  wherever  "it  is  considered  by  him 
most  conducive  to  the  ends  of  justice"  to  conduct  the  trial. 
The  agent  also  was  allocated  jurisdiction  over  any  breaches  of 
the  Act  regardless  of  where  they  occurred^.  The  apparent 

intent  behind  these  changes  was  to  empower  Indian  agents  to 
hold  trials  off-reserve  if  they  so  chose  and  to  have  authority 
over  offences  under  the  Act  that  were  committed  off  the  reserve. 

The  agent's  jurisdiction  also  expressly  included  au¬ 
thority  over  "any  other  matter  affecting  Indians". 

As  a  result  of  these  provisions,  a  new  court  system 

was  born  in  Canada.  Its  geographic  territory  was  unlimited  as 

the  agent  qua  justice  of  the  peace  had  jurisdiction  "where¬ 
soever  any  contravention  of  the  provisions  of  the  said  Acts 
occurs".  Court  could  be  held  anywhere  in  the  country  that  was 
"most  conducive  to  ends  of  justice"^  in  the  opinion  of  the 
agent.  This  unique  form  of  justice  of  the  peace  also  seemingly 
had  authority  over  all  possible  accused,  both  Indian  and 
non-Indian  (as  defined  by  the  Indian  Act  itself),  as  anyone 
could  breach  the  Act.  The  subject  matter  jurisdiction  of  this 
court  was,  however,  limited  by  the  legislation.  These  civil, 
servants  would  only  have  authority  over  non-Indians  when  they 
were  alleged  to  have  contravened  any  section  of  the  Indian 
Act .  Nevertheless,  the  justice  of  the  peace  would  be  able  to 
hear  any  case  that  affected  Indians  by  virtue  of  the  1884 
amendments. 1 0  it  is  arguable  at  least  that  this  provision 
was  meant  by  Parliament  to  refer  only  to  criminal  and  quasi¬ 
criminal  offences,  rather  than  also  to  include  jurisdiction 
over  civil  matters. 

When  the  Indian  Act  was  revised  by  Parliament  in  1886, 
the  jurisdiction  of  the  Indian  agent  as  an  ex  officio  justice 
of  the  peace  was  expressly  limited  to  violations  under  the 
Indian  Act,H  regardless  of  who  committed  them.  This  was 
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then  extended  once  more  in  1890  to  offences  under  federal 
criminal  legislation^  when  committed  by  Indians. 13 

It  is  worth  noting  that  the  federal  government  had 
adopted  a  rather  unusual  method  for  staffing  this  court 
system.  That  is,  every  Indian  agent  was  automatically  made  a 
justice  of  the  peace  upon  being  hired  as  an  Indian  agent.  The 
agents  were  not  individually  appointed  to  the  post  of  justice 
of  the  peace,  as  in  the  normal  manner  for  judicial  appoint¬ 
ments,  but  rather  received  this  position  of  responsibility  as 
an  aspect  of  the  job  as  agent.  The  appointment  also  occurred 
as  a  direct  result  of  the  legislation  itself,  rather  than  by 
virtue  of  being  selected  by  the  Governor  General  in  Council 
acting  in  the  name  of  the  crown.  These  differences  from  the 
ordinary  route  of  selection  of  judges  probably  reflected  the 
lack  of  importance  given  to  the  office  and  its  jurisdiction  by 
Parliament  and  the  Federal  government. 

This  unusual  process  for  appointment  as  a  justice  of 
the  peace  was  altered  by  a  further  amendment  to  the  Indian 
Act.  14  From  1894  onward  to  the  present  day  the  legislation 
has  expressly  empowered  the  Governor  in  Council  formally  to 
appoint  individual  Indian  agents  to  be  justices  of  the  peace 
for  the  purposes  of  the  Indian  Act  and  certain  other  specified 
offences  under  the  Criminal  Code  where  Indians  were 
involved. 13  Cabinet  could,  thus,  exercise  some  discretion  in 
selecting  which  Indian  agents  would  receive  this  authority. 
Furthermore,  the  Governor  in  Council  could  determine  the 
territorial  limits  of  each  agent  's  jurisdiction  as  a  justice  of 
the  peace  under  the  relevant  provisions  from  1895  to  1951.13 

The  subject  matter  authority  of  these  justices  of  the 
peace  varied  rather  dramatically  over  the  years  between  the 
inception  of  this  court  in  188117  until  its  legislative  base, 
along  with  the  rest  of  the  Indian  Act,  was  substantially  re¬ 
vised  in  1906.18  During  the  first  three  years  of  this 
court's  existence,  the  justices  of  the  peace  solely  had 
authority  in  regard  to  infractions  of  the  Indian  Act  itself. 
From  1884  to  1886  these  justices  could  also  hear  "any  other 
matter  affecting  Indians". 18  For  the  next  four  years  their 
authority  was  once  again  limited  to  violations  of  the  Act 
alone.  In  1890  every  agent's  authority  as  an  ex  officio 

justice  of  the  peace  was  expanded  to  include  breaches  of  An 
Act  respecting  Offences  against  Public  Morals  and  Public 
Convenience . 20  This  statute  created  a  number  of  sex  offences 
including  sodomy,  beastiality,  prostitution,  seduction  of 
females  under  16,  or  of  "imbeciles  or  idiots;  obtaining  sex 
through  false  pretences  or  through  a  false  promise  of  marriage, 
or  being  found  within  a  house  of  prostitution. 
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With  the  passage  of  Canada's  first  comprehensive 
criminal  statute  in  189221  and  the  repeal  of  the  former 


morality  statute  in  full, 


22 


it  became  necessary  to  once  more 


revise  the  authority  of  Indian  agent  justices  of  the  peace. 
Therefore,  the  Indian  Act  was  amended  in  1894  to  restore  their 
authority  over  sex  offences  by  way  of  giving  them  express 
jurisdiction  "with  respect  to  any  offence  by  any  Indian  against 
any  of  the  provisions  of  part  XIII  of  the  said  code  .  .  .".23 
In  addition,  they  were  also  given  express  authority  to  conduct 
trials  involving  offences  under  sections  98  and  190  of  The 
Criminal  Code,  1892  without  any  limitations  concerning  the  race 
of  the  accused . 24  These  provisions  did,  however,  directly 
affect  Indian  people  as  the  latter,  which  was  within  Part  XIII 
created  an  indictable  offence  for  an  unenfranchised  Indian 
woman  to  prostitute  herself  or  to  be  "found  in  a  disorderly 
house,  tent  or  wigwam  used  for  such  purpose".  25  it  also 
created  an  offence  for  anyone  who  owned  or  occupied  such  a 
premise  for  this  purpose. 26  This  provision  was  first  created 
as  an  offence  under  the  Indian  Act  in  1880.27 

Section  98  is  an  unusual  provision  which  purpose  is 
sufficiently  clear  and  worth  quoting  in  full: 


Inc  it ing 
Indians  to 
riotous  acts. 


98.  Every  one  is  guilty  of 
an  indictable  offence  and  liable 
to  two  years '  imprisonment  who 
induces,  incites  or  stirs  up  any 
three  or  more  Indians,  non- 
treaty  Indians,  or  half-breeds, 
apparently  acting  in  concert  - 


(a)  to  make  any  request  or 
demand  of  any  agent  or 
servant  of  the  Government 
in  a  riotous,  disorderly  or 
threatening  manner,  or  in  a 
manner  calculated  to  cause 
a  breach  of  the  peace ;  or 


(b)  to  do  any  act 
calculated  to  cause  a 
breach  of  the  peace. 

R.S.C',  c.  43,  s.  111.28 
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This  section  actually  had  formed  part  of  the  Indian  Act  since 
.1884,  although  it  was  only  a  misdemeanor  under  that  statute. 29 
It  was  originally  introduced  along  with  a  provision  that  made 
it  a  crime  to  celebrate  or  assist  in  the  celebration,  of  the 
"Potlach"  or  the  "Tamanawas".^  This  also,  of  course,  arose 
at  a  time  when  the  federal  government  was  extremely  insecure 
concerning  the  intentions  and  attitudes  of  the  Cree  and  Metis 
nations  on  the  Prairies.  31 

The  continuation  of  this  concern  in  1894  is  evident  in 
the  presence  of  a  new  subsection  that  only  had  application  in 
the  Northwest  Territories  and  the  provinces  of  Manitoba  and 
British  Columbia. 32  This  provision  extended  the  jurisdiction 
of  the  agent  qua  justice  of  the  peace  throughout  the 
Territories  or  provinces  within  which  his  agency  was  situated 
regardless  of  any  lesser  territorial  limitation  expressed 
within  the  terms  of  his  appointment  by  the  Governor  in  Council. 

These  justices  of  the  peace  once  again  had  their 
jurisdiction  expanded  the  following  year  by  virtue  of  a  further 
amendment.  33  Any  offence  committed  by  an  Indian  against  Part 
XV  of  The  Criminal  Code,  1842 ,  which  consisted  of  an  exceeding¬ 
ly  broad  vagrancy  provision  derived  from  the  aforementioned 
federal  morality  statute, 34  could  be  brought  before  this  form 
of  justice  of  the  peace  for  trial. 

That  state  of  the  law  as  defined  in  this  last  amend¬ 
ment  was  retained  in  the  1906  revision  to  the  Indian  Act ,  33 
although  the  wording  was  changed  slightly.  This  latter  version 
was  precisely  repeated  when  the  Act  was  once  again  revised  in 
1927.36 


The  1951  overhaul  of  the  Indian  Act  37  brought  into 
being  a  few  changes  of  significance.  The  jurisdiction  of  this 
court  was  altered  through  the  addition  of  authority  concerning 
the  robbing  in  Indian  graves,  regardless  of  who  commits  the 
offence,  38  and  charges  under  the  Criminal  Code  relating  to 
cruelty  to  animals,  common  assault,  and  breaking  and  entering 
when  the  offence  involved  an  Indian  or  his  property,  whether  as 
offender  or  as  victim. 38  The  court  retained  its  authority 
for  breaches  under  the  Indian  Act, 40  for  vagrancy  charges 
under  the  Code  ;  however,  it  did  lose  its  jurisdiction  over 
offences  against  morality  under  the  Code  committed  by 
registered  Indians . 41  Furthermore  the  incitement  of  Indians 
to  commit  riotous  acts  was  now  limited  to  on-reserve 
Indians • 42 


The  1951  revision  also  affected  the  eligibility  factor 
relating  to  this  court.  Until  that  time  the  only  people  who 
could  be  considered  for  such  an  appointment  were  Indian 
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agents.  The  new  provision  allowed  the  Governor  in  Council  to 
appoint  "persons"  to  be  justices  of  the  peace. 43  the 

agents  who  were  previously  appointed  as  justices  of  the  peace 
retained  their  appointment  under  the  new  Act. 44  Furthermore, 
the  Governor  in  Council  was  clearly  at  liberty  to  continue  to 
appoint  Indian  agents  to  this  post  as  they  would  still  be 
"persons"  within  s.105.  The  primary  effect  of  the  change  was 
to  permit  the  federal  government  to  appoint  individuals  other 
than  agents  if  they  saw  fit  to  do  so. 

The  statutes  of  Canada  were  revised  in  the  following 
year  but  these  two  sections  remained  intact. 45  ^  amendment 

was  passed  in  1956  to  reflect  changes  to  the  Criminal  Code 
whereby  the  offences  relating  to  robbing  of  Indian  graves  and 
inciting  Indians  to  riot  were  repealed. 45  The  legislation 
that  is  presently  in  force,  consisting  of  s.107  of  the  1970 
revision, 47  maintains  the  situation  that  has  existed  since 
1956. 


The  one  aspect  of  the  jurisdiction  of  these  justices 

of  the  peace  which  has  remained  constant  over  the  years  has 

been  their  authority  to  address  matters  arising  under  the 
Indian  Act  then  in  force.  The  Government  of  Canada  utilized 
its  legislative  responsibility  in  relation  to  "Indians,  and 

Lands  reserved  for  the  Indians"  within  s.91(24)  of  the  British 
North  America  Act,  1867,48  the  very  next  year  after  confeder¬ 
ation.  This  initial  piece  of  legislation49  created  offences 
regarding  trespassor  settlement  by  non-Indians  upon  Indian  land 
and  for  providing  liquor  to  Indians,  with  the  latter  offence  to 
be  tried  before  a  justice  of  the  peace. 50 

Over  the  years  this  initial  list  of  two  offences, 

which  still  form  part  of  the  modern  statute,  had  been  expanded 
considerably.  For  example,  in  the  1886  revision  of  the  Indian 
Act^l  a  justice  of  the  peace  had  authority  over  the  following 
subjects  under  the  Act: 

-  trespass  (s.26) 

-  trespass  by  Indians  (s.27) 

-  removal  and  punishment  of  persons  returning  to 
use  or  settle  upon  reserve  lands  after  having 
been  removed  (s.23) 

-  removal  of  timber,  hay,  minerals,  etc.  from  the 
reserve  (s.26) 

-  sale  or  purchase  of  produce  from  reserve 
without  consent  (s.30) 

-  logging  on  reserve  without  consent  (s.32) 

-  enforcement  proceedings  for  non-payment  of  rent 
(s .  48 ) 
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-  seizure  of  goods  taken  from  reserve  without 
consent  (s.67) 

-  enforcement  of  rules  and  regulations  passed  by 
a  band  council  (s.76) 

-  actions  in  debt  tort  or  contract  (s.79) 

-  purchase  of  presents  given  to  Indians  by  the 
Crown  (s.81) 

-  notarizing  certificates  of  eligibility  for 
enfranchisement  (s.83) 

-  furnishing  intoxicants  to  Indians  (s.94) 

-  commanding  a  vessel  used  in  the  supply  of 
intoxicants  to  Indians  (s.95) 

-  Indians  making  or  furnishing  intoxicants  to 
other  Indians  (s.96) 

-  being  found  intoxicated  or  gambling  in  an 
Indian  home  (s.99) 

-  issuing  warrants  to  search  for  and  seize 
intoxicants  (s.100) 

-  authorizing  the  seizure  of  vessels  used  in  the 
delivery  of  intoxicant  to  Indians  and  its 
forfeiture  to  the  Crown  (s.101) 

-  intoxication  of  Indians  (s.104) 

-  refusal  by  Indian  to  state  the  source  of 
intoxicants  in  his  possession  (s.105) 

-  keeper  of  a  common  bawdy  house  involving  Indian 
women  (s.106) 

-  Indians  frequenting  a  common  bawdy  house 
(s. 106(2) ) 

-  agents  knowingly  giving  false  information  as  to 
lands  (s.109) 

-  agents  obtaining  an  interest  in  Indian  lands 
(s.110  ) 

-  inciting  Indians  to  riot  (s. 111(a)) 

-  inciting  Indians  to  breach  the  peace  (s.lll(b)) 

-  sale  of  ammunition  to  Indians  if  prohibited  by 
the  Superintendent  General  (s.113) 

-  celebrating  a  Potlach  or  Tamanawas  (s.114) 

-  Indians  obtaining  homesteads  in  Manitoba,  the 
Northwest  Territories  or  the  District  of 
Keewatin  (s.126) 

-  notarizing  of  affidavits  required  by  the  Act 
(s. 129)52 

It  is  apparent  from  a  reading  of  these  sections  that 
Parliament  created  a  number  of  offences  under  the  Indian  Act  in 
order  to  increase  the  likelihood  of  its  Indian  policy  being 
respected.  Parliament  and  the  federal  government  had  certain 
clear  objectives  that  guided  its  relationship  with  the  Indian 
nations.  It  actively  pursued  attempts  to  shift  Indian  people 
away  from  their  traditional  economy  into  farming  activities. 


10 


There  was  an  obvious  desire  to  eliminate  any  possibility  of  the 
Indian  nations  forming  alliances  among  themselves  and  being  a 
military  threat  to  the  federal  and/or  provincial  governments. 
A  related  fear  concerned  the  possibility  of  the  Indian  nations 
allying  with  the  Metis  people  or  the  Americans.  This  had  to  be 
stopped  at  all  costs. 

The  Government  hoped  to  meet  these  objectives  through 
following  the  twin,  yet  contradictory,  policy  of  isolating 
Indians  somewhat  from  the  general  society  while  slowly  assimi¬ 
lating  them.  Continual  efforts  were  made  to  "civilize"  the 
Indian  population  by  christianizing  them,  by  reorienting  their 
economy  and  by  destroying  their  cultures,  their  religions  and 
their  languages.  Successful  completion  of  these  objectives 
would  result  in  enfranchisement  and  concomitant  loss  of  Indian 
status . 


The  Act  also  always  sought  to  interpose  the  Crown 
between  the  Indian  nations  and  the  general  public.  There  was 
no  possibility  of  buying  Indian  goods  or  produce  or  land  or 
resources  without  the  approval  of  the  government  and  its 
officials.  This  was  partially  reflective  of  a  desire  to 
protect  Indians  from  unscrupulous  white  traders  -  but  not 
entirely.  The  legislation  ensured  that  the  Crown  would  have  a 
monopoly  on  obtaining  valuable  Indian  assets  from  which  it 
could  then  name  its  own  price.  The  statute  often  denied  the 
right  of  appeal  to  convicted  offenders  while  making  it  an 
offence  to  help  Indians  to  pursue  their  claims  by  way  of 
litigation  before  the  general  courts. 

It  is  not  possible  to  describe  the  government's  Indian 
policy  in  detail  in  the  context  of  this  paper.  It  is  neces¬ 
sary,  however,  to  make  these  few  comments  in  order  to  indicate 
why  this  court  system  was  established.  The  position  of  Indian 
agent,  which  dates  back  to  pre -confederation  days,  was  created 
to  supervise  the  Indian  people  once  they  were  located  on  re¬ 
serves  and  to  implement  the  government's  policies  in  relation 
to  Indians.  Investing  an  agent  with  the  authority  of  a  justice 
of  the  peace  obviously  increased  his  ability  to  ensure  com¬ 
pliance  with  Canadian  law  and  policy.  It  had  the  additional 
effect  of  further  isolating  reserve  Indians  from  the  mainstream 
of  Canadian  society  in  the  form  of  the  Canadian  courts  without 
any  apparent  benefit  to  them.  The  Indian  agent's  word  truly 
was  "the  law"  on  the  reserve. 
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AN  ANALYSIS  OF  PERTINENT  CASE  LAW 


It  has  been  indicated  elsewhere  that  there  is  no 
jurisprudence  in  existence  concerning  S.107  of  the  present 
Indian  Act .  ^3  This  is  basically  correct  as  there  are  no 
reported  cases  concerning  the  meaning  of  S.  107  as  it  presently 
stands.  There  are,  however,  seven  reported  decisions  relating 
to  the  precursors  of  this  section,  as  well  as  two  unreported 
decisions  within  tne  last  year.  This  writer  has  only  been  able 
to  uncover  these  nine  judgements,  although  there  may  well  be 
more  unreported  decisions  which  have  yet  to  surface.  Although 
this  collection  is  quite  limited,  it  does  provide  some  useful 
information  concerning  the  meaning  of  S.  107  and  the  attitudes 
of  the  judiciary  towards  this  parallel  system. 

Pre-S.  107  Case  Law 


The  first  reported  decision  is  from  the  Cour 
Superieure  de  Quebec  in  1882.  Mr.  Justice  Loranger  was 
confronted  with  the  trial  of  a  tort  action  involving  a 

non-Indian  tailor  who  was  suing  the  Indian  agent  for  the 
Caughnawaga  Reserve.  The  plaintiff  had  been  ordered  from  the 
reserve  by  the  defendant  as  he  clearly  was  in  violation  of  the 
Indian  Act  by  residing  on  Indian  land.^5  The  plaintiff  was 
arrested  by  a  constable  and  removed  to  Lachine,  where  he  was 
set  at  liberty.  One  month  later  he  returned  to  the  reserve  and 
was  rearrested  for  the  offence  and  condemned  to  twenty  days  in 
prison.  A  writ  of  habeas  corpus  was  issued  for  his  release 
after  eight  days  of  his  incarceration  and  the  conviction  was 
subsequently  quashed  due  to  irregularities  in  the  arrest  and 
the  conviction. 

Lafleur  sued  the  agent  for  $1,000.  damages  for 

malicious  prosecution,  false  arrest  and  false  imprisonment. 
Cherrier  relied  upon  his  status  as  a  public  official,  upon  the 
fact  that  he  was  acting  within  the  law  and  orders  from  his 
superiors • 

The  court  rejected  Lafleur 's  claim  on  the  basis  that 
no  malice  was  proven  nor  that  there  was  no  probable  cause  for 
the  arrest.  Mr.  Justice  Loranger  was  of  the  view  that  the 
Indian  Act  did  prevent  the  plaintiff's  residency  on  the  reserve 
and  that  it  further  empowered  the  Indian  agent  to  issue  a 

warrant  directing  the  local  country  sheriff  to  arrest  someone 
on  these  facts  and  bring  the  person  "before  any  stipendiary 
Magistrate,  Police  Magistrate  or  Justice  of  the  Peace..."  for 
trial. 56  Therefore,  the  Indian  agent  was  acting  as  a  public 
official  within  his  authority  under  the  legislation  in  force. 
Although  it  appears  that  Cherrier  did  not  act  as  a  judge  during 
the  criminal  trial  of  Lafleur,  he  was  exercising  powers  of  a 

justice  of  the  peace  when  he  issued  an  arrest  warrant. 
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The  next  case  arose  three  years  later  and  also 
involved  a  tort  action  founded  in  false  arrest,  false 
imprisonment,  assault  and  trespass. 57  The  plaintiff  was 
notified  that  he  was  trespassing  on  reserve  land  which  he  had 
been  farming  for  some  20  to  25  years  without  any  title  to  the 
land.  He  refused  to  obey  these  notices  to  cease  his  actions 
for  a  period  of  three  years.  The  defendant  who  was  the  Indian 
agent  for  the  county,  finally  issued  a  warrant  for  McLean's 
arrest  leading  to  his  trial  and  conviction  before  a  stipendiary 
magistrate . 

McLean's  damage  action  was  tried  before  a  jury  who 
found  in  his  favour  despite  the  instructions  of  the  presiding 
judge  to  the  contrary.  The  Indian  agent  and  his  assistant 
appealed  to  the  Nova  Scotia  Court  of  Appeal  to  have  the  verdict 
set  aside,  which  was  granted.  Chief  Justice  McDonald,  writing 
on  behalf  of  a  five-member  bench,  simply  stated  the  facts  and 
held  that  the  plaintiff  was  violating  the  law  as  a  trespasser 
on  reserve  lands  and  the  agent  had  the  authority  under  the 
Indian  Act  to  deal  with  such  an  offence.  The  court  merely 
cited  the  relevant  amendments  to  the  1880  statute58  ancj  said 
that  the  agent  was  acting  within  his  capacity  as  a  justice  of 
the  peace  in  dealing  with  this  matter,  thereby  protecting  him 
from  such  an  action. 59 

The  next  case  arose  in  Ontario  and  was  the  first 
reported  decision  referring  to  a  situation  in  which  an  Indian 
agent  had  exercised  his  authority  as  a  justice  of  the  peace  to 
conduct  a  trial. 60  Alexander  McAuley  and  his  wife  were 
charged  with  violating  the  Indian  Act  by  selling  liquor  to  five 
named  Indians  in  Rama  Township . 61 Neither  of  the  two  accused 
appeared  for  the  trial,  although  the  wife  was  served  with  a 
summons  to  appear,  resulting  in  a  conviction  being  entered 
against  the  husband.  He  was  out  of  the  county  during  the 
entire  period  in  question  and  did  not  pay  the  fine.  He  was 
arrested  upon  his  return  and  incarcerated,  which  led  to  the 
proceedings  in  question  regarding  a  writ  of  habeas  corpus  and  a 
writ  of  certiorari  in  aid. 

A  number  of  issues  were  raised  in  which  the  juris¬ 
diction  of  the  agency  qua  justice  of  the  peace  was  challenged 
as  was  the  validity  of  the  conviction  order  itself.  For  the 
purpose  of  this  study  it  is  sufficient  to  note  that  Mr.  Chief 
Justice  Wilson  examined  the  pertinent  sections  of  the  Act62 
and  stated: 

There  appears  to  be  no  doubt  that  any  Indian  Agent  has 
all  the  powers  under  the  statutes  above  mentioned,  and 
to  adjudicate  upon  a  case  of  this  kind  in  like  manner 
as  a  stipendiary  magistrate  has  under  the  43  Vic.  ch. 
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28,  sec.  90  (D),  who  is  specially  named  in  that 

section. 63  (original  emphasis) 

The  court  did,  however,  go  on  to  make  some  very 
important  comments  concerning  the  authority  of  agent  by  saying: 

The  stipendiary  magistrate,  Indian  agent,  or  justice 
of  the  peace,  rust  of  course  be  appointed  to  exercise 
his  jurisdi  Jon  within  some  prescribed  area. 64 

Wilson,  C.J.,  did  not  question  the  validity  of  the 

agent's  appointment  nor  his  right  to  conduct  trials  in  the 
township  of  Rama,  even  if  they  involved  non-Indians,  so  long  as 
the  charge  related  to  a  breach  of  the  Indian  Act. 65  The 
conviction  was  nonetheless  invalid,  as  was  the  warrant  of 
commitment,  due  to  the  fact  that  none  of  the  proceedings  showed 
that  the  Indian  consumers  of  the  liquor  were  "persons  over  whom 
the  Indian  agent  had  jurisdiction". 66  in  other  words,  the 

agent  had  authority  to  deal  with  non-Indian  offenders  only  if 
the  offence  related  to  Indians  from  a  band  for  which  the  agent 
was  responsible,  even  though  the  offence  occurred  within  his 
territorial  limits  and  related  to  Indians. 

Chief  Justice  Wilson,  and  Mr.  Justice  Armour  in  a 

subsequent  motion  to  formally  quash  the  conviction,  were 

careful  to  add  a  rider  to  their  decisions  to  the  effect  that 
no  action  for  false  imprisonment  should  be  brought  against  the 
agent. 67  This  condition  was  challenged  before  the  Divisional 
Court  by  way  of  appeal,  but  the  judges  ruled  that  they  had  no 
authority  to  hear  such  an  appeal. 68 

The  Ontario  Court  of  Appeal  had  the  next  opportunity 
to  address  some  of  the  issues  raised  in  this  area  in  The  Queen 
v.  Merdock.69  This  case  also  involved  a  conviction  before  an 
Indian  agent  for  a  liquor  offence  that  was  challenged  by  way  of 
writs  of  habeas  corpus  and  certiorari .  Once  again  there  was  no 
question  concerning  the  commission  of  the  acts  alleged,  only 
that  there  were  defects  in  the  order  and  the  penalty.  Mr. 
Justice  Street,  at  first  instance,  decided  to  amend  the  con¬ 
viction  concerning  the  proper  description  of  the  offence  and 
alter  the  penalty  to  coincide  with  the  legislation.  70  The 
Court  of  Appeal  unanimously  endorsed  the  power  of  the  learned 
judge  to  amend  and  in  the  manner  that  he  did. 71 

Some  seven  years  passed  before  the  next  liquor  con¬ 
viction  by  an  Indian  agent  was  attacked  by  way  of  a  habeas 
corpus  application,  at  least  as  far  as  the  law  reports  indi- 
cates. 72  This  time  the  motion  was  granted  as  the  agent 
failed  to  specify  on  the  warrant  of  commitment  the  precise 
district  for  which  he  was  an  Indian  agent. 73  it  does  appear 
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from  the  report  of  the  case  that  Chief  Justice  Hunter  accepted 
the  authority  of  the  agent  to  hear  the  charge  and  convict  the 
accused.  It  is  not  clear,  however,  if  the  court  properly 
considered  the  impact  of  S.  162  of  the  relevant  Act  then  in 
force, 74  which  expressly  extended  the  territorial  jurisdic¬ 
tion  of  Indian  agents  in  British  Columbia  to  be  the  entire 
province.  It  seems  that  the  Court  simply  was  requiring  the 
inferior  court  to  describe  the  source  of  its  authority 
expressly . 


Another  seven  years  went  by  before  the  next  case 
arose,  this  time  in  Manitoba.  Mr.  Justice  Macdonald  faced 
another  habeas  corpus  motion  brought  on  behalf  of  a  non-Indian 
who  had  been  convicted  of  being  found  intoxicated  on  a  reserve 
and  given  three  months  imprisonment  with  hard  labour. 75 
Counsel  for  the  applicant  contended  that  an  Indian  agent  had  no 
jurisdiction  as  a  justice  of  the  peace  in  relation  to  non- 
Indians.  The  Court  gave  shortshift  to  this  submission  by 
simply  declaring: 

From  my  interpretation  of  the  Act,  I  am  of 
opinion  that  the  Indian  Agent  has  jurisdiction 
over  all  offences  against  the  Indian  Act,  and  the 
offence  charged  here  is  clearly  within  the  Act, 
and  the  Indian  Agent  was  within  his  jurisdication 
in  trying  the  charge. 

The  Act  does  not,  however,  give  him  jurisdiction 
to  impose  hard  labour,  and  that  part  of  the 
sentence  will  have  to  be  eliminated. 76 

The  final  reported  judgement  concerning  the  former  provisions 
is  from  the  B.C.  County'  Court  in  1931.77  George  Tronson  was 
convicted  before  a  stipendiary  magistrate  for  unlawfully  re¬ 
siding  on  an  Indian  reserve.  He  sought  to  appeal  this  summary 
conviction  for  trespass  on  the  basis  that  he  was  eligible  to  be 
a  member  of  that  Indian  band  and,  therefore,  was  exempt  from 
the  provision.  The  Crown  successfully  raised  a  preliminary 
objection  as  to  the  jurisdiction  of  the  County  Court  due  to  a 
defect  in  the  notice  of  appeal.  78  Although  the  rest  of  the 
judgement  was  clearly  obiter.  Judge  Swanson  decided  to  comment 
upon  the  merits  of  the  case  and  conclude  that  it  should  be 
dismissed.  In  doing  so,  the  judge  mentioned  that  the  accused 
had  pleaded  guilty  on  three  previous  occasions  for  the  same 
offence  before  Indian  agents  acting  as  justices  of  the  peace. 
These  guilty  pleas  were  accepted  without  criticism  as  admis¬ 
sible  evidence  against  the  accused  concerning  his  lack  of  legal 
status  under  the  Act. 
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The  jurisprudence  concerning  the  forerunners  to 
section  107  clearly  leave  a  great  deal  to  be  desired.  One  can, 
however,  draw  certain  conclusions  from  the  decisions,  namely: 

1)  The  integrity  and  validity  of  this  justice  system 
has  never  been  seriously  challenged  by  the 
superior  courts ; 

2)  The  validity  of  the  individual  appointments  of 
Indian  agents  as  justices  of  the  peace  has  also 
not  been  challenged  before  the  superior  courts  as 
it  has  been  assumed  to  be  proper; 

3)  The  subject  matter  jurisdiction  allocated  by  the 
Indian  Act  has  been  confirmed  and  liberally 
interpreted  by  the  courts; 

4)  These  justices  of  the  peace  have  been  held  to 

have  clear  jurisdiction  over  non-Indians  who 
violate  the  provisions  of  the  Act; 

5)  The  superior  courts  have  strictly  held  the  Indian 
agents  to  the  technical  and  procedural  require¬ 
ments  that  are  demanded  by  the  general  criminal 
law ; 

6)  The  agents  have  been  held  to  have  authority  over 

off-reserve  events  that  have  breached  the  Act  so 
long  as  the  offence  involved  Indians  in  some  way 
who  were  under  the  responsibility  of  the  agent 

who  was  acting  as  the  justice  of  the  peace; 

7)  The  ability  of  the  superior  courts  within  the 

provinces  to  hear  appeals  and  review  decisions  of 
Indian  Act  justices  of  the  peace  has  been  pre¬ 
sumed.  These  courts  have  accepted  this  function 
by  defining  the  Indian  agent  as  an  inferior  court 
when  he  is  acting  as  a  justice  of  the  peace; 

8)  The  ability  of  provincial  Crown  counsel  to  act  in 
these  matters  has  gone  unquestioned;  and 

9)  The  right  of  the  accused  to  have  legal  repre¬ 

sentation  before  the  agent  qua  justice  of  the 
peace  has  been  assumed  as  has  the  application  of 
all  other  due  process  and  natural  justice  princi¬ 
ples. 
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S.107  Case  Law 


It  appears  that  there  have  only  been  two  functioning 
£.107  courts  in  recent  years.  Justice  John  Sharrow  was  ap¬ 
pointed  by  the  Governor  General  in  Council  for  this  purpose  on 
November  23,  1972.  He  conducted  regular  court  sittings  on  the 
St.  Regis  Indian  Reserve  for  approximately  6  years  and  has  been 
acting  in  the  save  capacity  for  the  Caughnawaga  (Kahnawake) 
Indian  Reserve  since  1974.  Justice  Cecilia  Square  has  replaced 
Justice  Sharrow  as  the  justice  of  the  peace  for  the  St.  Regis 
Reserve;  however,  she  has  not  held  court  for  almost  one  year 
due  to  political  events  in  the  community. 

It  is  not  overly  surprising,  then,  that  there  have  not 
been  any  reported  decisions  concerning  this  type  of  court  nor 
virtually  any  litigation  in  regard  to  its  decisions.  The 
location  of  Caughnawaga,  which  is  part  of  the  metropolitan 
Montreal  area,  has  meant  that  Justice  Sharrow's  court  has  faced 
numerous  non-Indian  defendants,  most  of  whom  are  before  the 
court  on  highway  traffic  offences.  This  has  resulted  in  the 
presence  of  defence  counsel  appearing  to  represent  the  accused, 
especially  by  virtue  of  the  fact  that  the  Mohawk  Council  of 
Kahnawake  has  retained  the  services  of  a  lawyer  from  Montreal 
to  act  as  the  prosecutor  in  all  charges.  It  is  inevitable  that 
such  a  situation  will  lead  to  appeals. 

The  first  decision  of  Justice  Sharrow  to  be  appealed 
arose  in  1977.  Terrence  Rice,  a  band  member,  was  charged  with 
violating  a  by-law  enacted  pursuant  to  s. 81(g)  of  the  Indian 
Act  by  operating  a  junkyard  within  the  Reserve  without  the 
permission  of  the  Council.  Rice  initially  attempted  to  block 
Justice  Sharrow  from  hearing  the  charge  by  seeking  a  Writ  of 
Prohibition  from  the  Federal  Court  by  alleging  that  the  by-law 
was  a  nullity.  The  Trial  Division  rejected  the  application7 9 
thus  permitting  the  trial  of  the  charge  to  proceed.  Justice 
Sharrow  convicted  the  accused  on  December  14,  1977  and  imposed 
a  fine  of  $50.  plus  costs  and  15  days  in  prison  on  default  of 
payment . 


Rice  appealed  to  the  Quebec  Superior  Court  (Criminal 
Division)  under  Part  XXIV  of  the  federal  Criminal  Code  relating 
to  summary  conviction  offences  on  the  ground  that  the  charge 
was  based  upon  a  section  of  a  by-law  that  was  ultra  vires  the 
Mohawk  Council  as  it  involved  an  exercise  of  power  that  was  not 
delegated  to  the  Council  under  s. 81(g)  of  the  Indian  Act.  Ibis 
latter  section  authorized  a  band  council  to  enact  by-laws  for 
the  purposes  of  establishing  zones  within  a  reserve  and  regu¬ 
lating  construction  or  the  operation  of  enterprises  within  the 
zones.  Rice  argued  that  the  council  had  prohibited  a  junkyard 
business  throughout  the  entire  reserve  without  zoning 
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the  reserve  first.  This  submission  was  accepted  by  the 
Superior  Court  resulting  in  the  conviction  being  quashed  on 
July  14,  1978.80  This  decision  was  then  appealed  in  the  name 

of  the  Queen  and  of  the  Mohawk  Council  to  the  Quebec  Court  of 
Appeal,  where  it  was  dismissed  on  September  5,  1980.81 

The  Court  of  Appeal  unanimously  found  the  provision  in 
the  by-law  to  be  ultra  \ i res  and  unseverable  as  it  exceeded  the 
authority  given  to  the  Council  under  s. 81(g).  The  Oourt 
further  held  that  it  had  the  authority  to  hear  such  appeals, 
rather  than  the  Federal  Court  of  Canada,  and  to  do  so  under  the 
procedures  established  by  Part  XXIV  of  the  Criminal  Code.  The 
prior  decision  of  the  Federal  Court  on  the  prohibition  appli¬ 
cation  also  did  not  preclude  the  Quebec  courts  from  proceeding 
to  hear  the  appeal. 

Another  decision  of  Justice  Sharrow  was  appealed  to 
the  Quebec  Superior  Court  in  Keane  v.  The  Queen  in  September  of 
this  year. 82  Keane  was  charged  on  October  10,  1980  with 

trespassing  on  the  Caughnawaga  Indian  Reserve  contrary  to  s.30 
of  the  Indian  Act,  unlawfully  disturbing  the  peace,  contrary  to 
a  by-law,  and  unlawfully  resisting  arrest,  thereby  obstructing 
a  Peace  Keeper,  contrary  to  another  by-law.  The  band's  prose¬ 
cutor  once  again  challenged  the  jurisdiction  of  the  Quebec 
courts  to  hear  appeals  from  the  Kahnawake  Court  by  arguing  that 
Justice  Sharrow's  decisions  were  appealable  only  to  the  Federal 
Court  as  he  was  not  a  judge  appointed  under  s.96  of  the  BNA 
Act ,  but  rather  an  "official,  commission  or  other  federal 

tribunal"  within  s.2(g)  of  the  Federal  Court  Act. 83 

Mr.  Justice  Biron  held  that  he  had  jurisdiction  to 

proceed  by  virtue  of  his  reading  of  various  sections  within 
Part  XXIV  of  the  Criminal  Code,  the  federal  Interpretation 
Act, 84  the  Federal  Court  Act,  as  well  as  due  to  the  earlier 
decision  of  the  Court  of  Appeal  in  the  aforementioned  Rice 
case.  He  subsequently  dealt  with  the  grounds  of  appeal  by 
upholding  the  conviction  on  the  trespassing  charge  and  quashing 
the  other  two.  The  unlawful  disturbance  conviction  was  quashed 
as  Keane  was  within  a  private  house  at  least  75  feet  from  a 
public  road  yelling  at  his  wife  and,  therefore,  was  not  dis¬ 
turbing  the  peace.  The  last  charge  was  also  quashed  as  the 
by-law  only  created  an  offence  in  reference  to  resisting  or 

obstructing  a  "special  constable"  and  not  a  "Peace  Keeper". 

Despite  these  reversals  of  convictions  imposed  by 
Justice  Sharrow,  it  is  important  to  note  that  his  authority  to 
act  under  s.107  of  the  Indian  Act  was  never  questioned.  In 
fact,  one  conviction  was  upheld  in  the  Keane  Case.  In  ad¬ 
dition,  his  authority  over  non-Indians  was  accepted  as  well  in 
that  Keane  was  neither  a  band  member  nor  an  Indian. 
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IV. 


THE  PRACTICAL  MEANING  OF  S .  107 


Section  107  commences  with  a  discussion  of  the 
appointment  authority  by  indicating  that  the  "Governor  in 
Council  may  appoint  persons  to  be,  for  the  purposes  of  this 
Act,  justices  of  the  peace  .  .  In  reality,  this  is  an 
appointment  made  by  Cabinet  upon  the  recommendation  of  the 
Minister  of  Indian  Aff.-irs  rather  than  the  Minister  of  Justice, 
as  is  the  case  with  all  other  federal  judicial  appointments. 
It  appears  that  s.  107  judges  are  the  only  justices  of  the 
peace  in  southern  Canada  that  are  appointed  by  the  federal 
government  as  all  other  provincial  court  judges  and  justices  of 
the  peace  outside  the  Yukon  and  the  N.W.T.  are  appointed  by  the 
provincial  cabinets  through  the  Lieutenant  Governors  in  Council. 

It  appears  that  DIAND  is  prepared  to  delegate  the 
actual  selection  even  further.  Senior  departmental  officials 
have  indicated  that  the  Minister  will  recommend  to  Cabinet  the 
appointment  of  the  individuals  who  have  been  proposed  directly 
by  bands  who  are  interested  in  establishing  s.  107  courts.  The 
actual  procedure,  which  is  completely  informal  to  date,  is  for 
a  band  to  nominate  a  candidate  for  the  Minister's  consideration 
by  a  Band  Council  resolution  (B.C.R.).  Since  no  standards  or 
eligibility  criteria  exist,  the  Minister  seemingly  will  just 
accept  the  B.C.R.  and  act  upon  it  by  putting  the  matter  before 
Cabinet.  The  individual  will  then  formally  receive  a  Privy 
Council  appointment  under  the  authorization  of  the  Governor 
General . 


The  individual  receives  a  somewhat  unique  judicial 
appointment  under  s.  107.  He  or  she  is  a  single  justice  of  the 
peace  for  all  matters  in  relation  to  the  Indian  Act,  and  that 
Act  alone,  other  than  in  regards  to  criminal  matters.  Ihe 
person  then  has  the  ability  to  "exercise  the  powers  and 
authority  of  two  justices  of  the  peace"  regarding  offences 
committed  under  the  Indian  Act  or  in  relation  to  four  types  of 
offences  under  the  Criminal  Code.  This  distinction  in  terms  of 
two  different  aspects  of  the  same  appointment  is  a  result  of 
the  opening  paragraph  where,  after  referring  to  the  appointment 
of  persons  as  justices  of  the  peace.  Parliament  went  on  to  say, 
"and  those  persons  have  and  may  exercise  the  powers  and  author¬ 
ity  of  two  justices  of  the  peace  with  regard  to  .  .  ."  the  two 
enumerated  areas.  Therefore,  it  is  this  writer's  view  that  a 
s.  107  judge  has  the  ability  to  act  as  two  justices  of  the 
peace  solely  in  relation  to  the  areas  outlined  in  subsection 
(a)  and  (b).  However,  the  same  person  has  a  general  authority 
as  a  single  justice  of  the  peace  in  reference  to  other  matters 
arising  under  the  Indian  Act  which  would  not  involve  "offences 
under  this  Act". 


19 


There  are  three  possible  interpretations  of  this 
distinction.  One  view  would  be  that  the  broader  authority  is 
present  in  order  to  deal  with  regulatory  infractions  of  band 
by-laws  and  the  regulations  enacted  pursuant  to  provisions 
within  the  Act  as  these  violations  could  not  be  directly 
classified  as  falling  within  "offences  under  this  Act"  in 
subparagraph  (a).  Although  this  interpretation  is  possible, 
the  general  result  of  interpreting  an  offence  clause  like  s. 
107(a)  is  that  it  d'.>es  refer  to  offences  contained  within 
regulations  enacted  under  the  same  statute. 

Another  position  would  be  that  the  distinction  was 
made  by  Parliament  to  signify  that  a  s.  107  justice  of  the 
peace  had  two  different  kinds  of  functions.  That  is,  he  was 
expected  to  act  in  a  limited  fashion  in  criminal  matters  like  a 
provincial  justice  of  the  peace  (issuing  summonses  and  search 
warrants,  receiving  information,  etc.)  and  was  also  given  the 
capacity  to  conduct  trials  as  if  he  was  a  magistrate  or  pro¬ 
vincial  court  judge.  The  latter  authority  would,  then,  be  more 
limited  than  a  regular  magistrate  as  it  would  apply  solely  to 
this  Act  and  the  listed  Criminal  Code  areas.  This  interpre¬ 
tation  would  reflect  the  fact  that  the  Criminal  Code  itself 
used  the  expression  'two  justices  of  the  peace'  for  many  years 
and  it  still  exists  within  the  definition  of  magistrate. 
Provincially  appointed  magistrates,  or  provincial  court  judges 
as  they  are  now  generally  called,  would  have  concurrent  author¬ 
ity  here  with  a  s.  107  justice  as  a  result  of  s.  106. 

The  rationale  for  this  perception  of  S.  107  is  simply 
that  Parliament  wished  to  make  the  two  different  functions 
clear  as  it  did  involve  an  expansion  of  authority  over  the 
first  forerunner  of  s.  107.  In  doing  so,  it  used  legislative 
language  which  was  still  in  common  usage  when  this  section  was 
rewritten  basically  in  its  present  form  in  1951. 

Since  there  is  a  general  principle  of  statutory 
interpretation  that  each  word  within  legislation  must  have  some 
meaning.  Parliament  cannot  be  presumed  to  have  used  this  dis¬ 
tinction  for  trivial  or  meaningless  purposes.  The  only  other 
reading  that  this  writer  has  been  able  to  put  upon  the  section 
leads  to  a  conclusion  that  the  justice  is  being  made  a  criminal 
court  judge  for  the  purposes  of  subsection  (a)  and  (b)  and  a 
civil  court  judge  for  any  other  matters  arising  under  the  Act. 
Although  there  does  not  immediately  appear  on  the  surface  of 
the  Act  to  be  much  in  the  way  of  civil  jurisdiction  arising 
thereunder,  violating  the  provisions  of  the  Act  could  form  the 
basis  of  statutory  tort  actions.  It  is  further  arguable, 
albeit  a  tenuous  one,  that  the  justice  could  have  general 
jurisdiction  in  matters  of  contract,  tort  and  property  law 
where  a  section  of  the  Act,  a  regulation,  or  of  a  by-law 
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affects  the  litigation.  For  example,  the  trespass  provisions 
of  the  Act  and  of  by-laws  could  also  be  used  to  support  common 
law  actions  in  trespass  as  well  as  the  normal  practice  of 
dealing  with  the  event  under  the  criminal  law. 

Although  none  of  the  case  law  directly  defines  the 
scope  of  s.  107,  it  can  safely  be  asserted  that  such  a  justice 
has  at  least  the  following  authority: 

a)  to  handle  pre-trial  matters  in  relation  to: 

i)  offences  under  the  Act 

ii)  four  specified  types  of  Criminal  Code 
offences  where  the  offender  or  victim 
is  an  Indian;  and 

iii)  offences  under  the  Regulations  and 
by-laws;  and 

b)  to  conduct  trials  in  relation  to: 

i)  offences  under  the  Act 

ii )  four  specified  types  of  Criminal  Code 
offences  where  the  offender  or  victim 
is  an  Indian;  and 

iii)  offences  under  the  Regulations  and 
by-laws . 

The  justice's  jurisdiction  is  not  limited  to  the 
territory  of  any  particular  reserve  either  under  the  wording  of 
s.  107  or  under  his  actual  Privy  Council  appointment.  The 

authority  can,  then,  be  exercised  all  across  Canada.  An 
individual  would  not  need  separate  appointments  for  each 

reserve  in  which  he/she  was  to  act  as  a  justice.  In  fact,  it 
further  appears  from  the  sketch  case  law  that  does  exist  that  a 
s.  107  justice  has  jurisdiction  over  off-reserve  events  so  long 
as  they  constitute  offences  under  the  Indian  Act.  This  would 
also  seem  to  be  the  case  concerning  acts  involving  Indians  as 
victims  or  offenders  that  violate  any  provisions  within  the 

Criminal  Code  that  relate  to  "cruelty  to  animals,  common 
assault,  breaking  and  entering  and  vagrancy". 

The  jurisdiction  of  this  court  is  not  affected  by  the 
race  of  the  accused  when  the  act  committed  is  an  offence  under 
the  Indian  Act.  The  court's  authority  over  the  person  is, 

however,  tied  to  Indians  in  reference  to  these  four  kinds  of 
crimes.  Either  the  defendant  must  be  a  status  Indian,  although 
not  necessarily  a  member  of  that  reserve,  or  the  offender  must 
have  victimized  an  Indian. 
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In  conclusion,  a  s.  107  justice  of  the  peace  possesses 
judicial  authority  that  is  expressly  limited  to  defined  subject 
matter,  has  some  jurisdictional  restrictions  on  the  person  in 
reference  to  specified  Criminal  Code  offences  but  is  otherwise 
unrestricted  and,  finally,  has  unlimited  territorial  juris¬ 
diction.  It  would  appear  that  common  law  principles  concerning 
the  independence  of  the  judiciary  and  the  unlimited  tenure  of 
judges  would  apply  to  these  justices  as  there  is  no  federal 
judicial  legislation  that  covers  them.  They  would,  then,  only 
be  removeable  for  the  most  flagrant  breaches  of  expected 
judicial  behavior. 

This  type  of  justice  of  the  peace  would  not  apparently 
have  any  authority  under  provincial  legislation,  unless  it  were 
incorporated  within  the  Indian  Act  itself.  Ibis  is  presently 
the  case,  for  example,  with  provincial  highway  traffic  statutes 
which  are  almost  completely  incorporated  by  reference  within 
the  Indian  Reserve  Traffic  Regulations  passed  pursuant  to  s. 
73(1) (c)  of  the  Act.  Section  88  would  not  have  the  same  affect 
for  general  provincial  legislation. 

A  s.  107  justice  may  also  not  have  the  complete 
authority  of  a  justice  of  the  peace  under  the  Criminal  Code  in 
regard  to  pre-trial  matters  due  to  the  restrictive  wording  of 
s.  107  itself.  Although  it  could  be  argued  that  all  justices 
of  the  peace  are,  treated  the  same  under  the  language  of  the 
Criminal  Code  itself,  and  thereby  given  the  same  authority,  the 
more  probable  position  in  law  would  be  to  emphasize  the  spe¬ 
cific  language  of  the  Indian  Act  over  the  general  wording  of 
the  Code. 


V.  PROVINCIAL  JUSTICES  OF  THE  PEACE  AND  INDIANS 


There  is  no  question  whatsoever  that  arises  concerning 
the  full  judicial  authority  of  provincially  appointed  justices 
of  the  peace  in  regard  to  Indian  offenders  relating  to  offences 
committed  off  the  reserve.  Indian  people  generally  possess  no 
special  legal  status  under  Canadian  law  when  they  are  off 
reserve,  unless  there  is  a  federal-provincial  agreement  to  the 
contrary  or  they  are  exercising  a  treaty  right  (for  example, 
the  right  to  hunt  or  fish  on  unoccupied  Crown  land  throughout 
the  year).  Even  when  an  individual  Indian  is  exercising  such  a 
special  legal  right  off  reserve,  s/he  may  still  be  dealt  with 
by  the  criminal  justice  system  in  the  same  fashion  as  any  other 
resident  of  Canada.  In  other  words,  an  Indian  may  be  arrested 
by  the  police,  charged,  and  brought  before  a  provincial  justice 
of  the  peace  for  a  violation  of  federal  or  provincial  wildlife 
legislation  in  the  exact  same  manner  as  anyone  else.  The  spe¬ 
cial  legal  rights  of  that  individual  Indian  would  only  come 
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into  play  as  part  of  his  defence  to  the  charge  at  the  time  of 
trial.  It  would  not  be  an  issue  affecting  the  pre-trial  pro¬ 
cess  or  going  to  the  root  of  the  justice  of  the  peace's 
jurisdiction  to  proceed. 

The  position  in  law  is  far  less  clear  regarding 
on-reserve  behaviour.  It  has  been  presumed  to  date  that  a 
provincial  justice  of  the  peace  has  full  jurisdiction  concern¬ 
ing  such  conduct.  By  and  large,  however,  this  has  been  a 
presumption  that  has  not  been  challenged  before  the  courts85 
nor  has  it  even  received  serious  consideration  by  the  legal 
community . 


An  argument  in  support  of  such  authority  for 
provincial  justices  of  the  peace  would  concentrate  upon 
sections  88  and  106  of  the  Indian  Act.  These  sections  are  as 
follows : 

88.  Subject  to  the  terms  of  any  treaty  and 
any  other  Act  of  the  Parliament  of  Canada,  all 
laws  of  general  application  from  time  to  time  in 
force  in  any  province  are  applicable  to  and  in 
respect  of  Indians  in  the  province,  except  to  the 
extent  that  such  laws  are  inconsistent  with  this 
Act  or  any  order,  rule,  regulation  or  by-law  made 
thereunder,  and  except  to  the  extent  that  such 
laws  make  provision  for  any  matter  for  which 
provision  is  made  by  or  under  this  Act.  R.S.,  c. 

149,  s.  87. 

106.  A  police  magistrate  or  a  stipendiary 
magistrate  has  and  may  exercise,  with  respect  to 
matters  arising  under  this  Act,  jurisdiction  over 
the  whole  county,  union  of  counties  or  judicial 
district  in  which  the  city,  town  or  other  place 
for  which  he  is  appointed  or  in  which  he  has 
jurisdiction  under  provincial  laws  is  situated. 

R.S. ,  c.  149,  s.  104. 

It  could  be  argued  that  section  88  vests  a  provincial 
justice  of  the  peace  with  authority  in  two  different  ways.  The 
opening  language  of  the  section  indirectly  indicates  that  other 
federal  legislation  is  intended  to  apply  to  Indians  within  the 
reserve.  This,  it  could  be  argued,  is  sufficient  to  extend  the 
impact  of  the  Criminal  Code,  including  the  procedural  provi¬ 
sions  giving  authority  to  justices  of  the  peace,  to  reserve 
lif  e . 


Section  88  also  renders  to  provincial  legislation 
applicable  to  reserves,  subject  to  the  following  conditions: 
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1.  it  is  a  law  of  general  application  throughout  the 
province  as  opposed  to  a  local  or  regional  or 
municipal  law  ; 

2.  it  is  a  statute  that  does  not  affect  the  use  of 

land  ; 

3.  it  does  not  affect  Indians  qua  Indians  or  affect 
their  'Indianness  "  ; 

4.  it  does  not  conflict  with  other  federal  legis¬ 
lation;  and 

5.  it  does  not  conflict  with  the  Indian  Act  or  any 

rule,  regulation,  order  or  band  by-law  enacted 
pursuant  to  that  Act. 

Provincial  enabling  legislation  that  creates  the 
office  of  justice  of  the  peace  and  defines  its  jurisdiction 
would  net  appear  to  violate  any  of  these  five  conditions  on  the 
surface.  Therefore,  as  a  general  rule,  one  can  submit  that 
provincial  justices  of  the  peace  have  a  recognized  status  as  a 
judicial  officer  to  carry  out  their  duties  under  provincial 

legislation  on  the  reserve  itself  or  off-reserve  concerning 

on -reserve  behavior.  The  justice  must,  however,  give  due 
consideration  to  all  five  of  these  conditions  when  deciding 
whether  or  not  any  particular  provincial  offence  has  full  force 
and  effect  on  reserve.  For  example,  the  Ontario  Highway 

Traffic  Act87  does  not  apply  of  its  own  force  on  reserves, 
rather,  it  is  referred  to  within  a  charge  laid  under  the  Indian 
Reserve  Traffic  Regulations^^  enacted  pursuant  to  s.  73(1 )(c) 
of the  Indian  Act . ^  Other  provincial  legislation  that 
directly  affects  lands,  such  as  landlord  and  tenant  legis¬ 
lation  ,  will  not  apply  to  reserve  life  at  all  whereas 

others  must  be  modified  in  their  scope. 91 

It  also  seems  that  a  justice  of  the  peace  would  have 

authority  to  handle  Indian  Act  offences  as  a  result  of  the 

interpretation  given  to  s.  106  of  the  Act  by  the  Ontario  Court 
of  Appeal  in  The  Queen  v  Crosby.  92  The  presence  of  a  section 
107  justice  would  presumably  render  this  a  concurrent  juris¬ 
diction,  although  it  is  probable  that  the  case  would  simply 
arise  solely  before  the  latter  justice  of  the  peace. 

One  method  of  possibly  removing  any  authority  from  a 
provincial  justice  of  the  peace  would  be  through  a  declaration 
of  tribal  sovereignty  by  a  band  over  internal  legal  affairs, 
with  a  corollary  of  establishing  an  independent  tribal  court 
system. 93  Another  mechanism  would  be  through  the  exercise  of 
the  legislative  powers  given  to  band  councils  under  ss .  81  and 

82  of  the  Indian  Act  in  such  a  way  as  to  exclude  the 
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applicability  of  provincial  law  and  provincially  appointed 
justices  of  the  peace  by  virtue  of  the  exception  with  s.  88  of 
the  Act.  This  latter  approach  could  involve  directing  the 
violations  of  the  by-laws  to  be  heard  by  a  s.  107  justice  or 
one  who  is  appointed  under  a  separate  by-law  passed  pursuant  to 
s.  81.54  Both  of  these  possibilities,  however,  have  yet  to 
be  implemented,  let  alone  challenged  before  the  general 
courts.  Therefore,  the  legal  validity  of  either  is  far  from 
free  of  doubt . 

In  summary,  provincial  justices  of  the  peace  are 
presently  exercising  their  judicial  functions  on  reserve  and 
over  on-reserve  behaviour.  Although  this  is  the  reality,  there 
remains  some  limited  uncertainty  as  to  the  validity  of  this 
fact  in  law.  It  does  appear,  however,  that  these  judicial 
officers  are  properly  exercising  their  duty  in  the  absence  of 
tribal  courts  or  s.  107  justices.  It  should  also  be  reiterated 
that  a  provincial  justice  of  the  peace,  where  he  is  handling 
Indian  cases,  must  respect  the  five  limitations  imposed  upon 
the  applicability  of  provincial  law  to  reserve  activities  that 
have  previously  been  mentioned,  along  with  defences  that  may 
exist  due  to  special  legal  rights  accorded  to  Indians  under 
their  treaties. 

VI.  CONCLUSION 


The  preceding  discussion  is,  hopefully,  sufficiently 
clear  and  understandable  that  it  only  remains  for  the  author  to 
briefly  highlight  the  major  points  canvassed. 

The  history  of  the  antecedents  to  s.  107  indicates 
that  the  purpose  of  Parliament  in  creating  this  separate 
judicial  system  was  apparently  to  empower  Indian  agents  to  more 
effectively  implement  the  purposes  of  the  legislation  and  the 
policies  of  the  Indian  Affairs  Branch  of  the  Government  of 
Canada.  Since  this  section  no  longer  carries  out  this  intent, 
it  is  now  somewhat  of  an  anachronism  like  many  other  provisions 
within  the  Act.  Nonetheless,  it  does  continue  to  exist  as  part 
of  the  special  law  that  governs  Indian  people.  As  such,  it  is 
there  and  available  to  be  used  by  bands  who  wish  to  do  so.  Only 
the  Mohawk  people  of  St.  Regis  and  Caughnawaga  Reserves  have 
seen  fit  to  take  advantage  of  this  option  to  date.  It  remains 
open  to  other  Indian  bands  to  pursue  this  avenue  as  a  means  to 
obtain  respect  for  their  legislation  through  vigorous  enforce¬ 
ment  within  a  s.  107  court  as  well  as  to  affect  the  way  in 
which  the  criminal  justice  system  operates  within  their  com¬ 
munity  regarding  minor  offences' 
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Provincial  justices  of  the  peace,  whether  of  Indian 
ancestry  or  not,  seem  to  have  the  legal  authority  to  deal  with 
Indian  people  just  like  all  others,  subject  to  certain  par¬ 
ticular  aspects  of  the  area  of  law  that  has  come  to  be  known  as 
Native  rights  or  Indian  and  Inuit  law.  Native  justices  of  the 
peace,  when  appointed  by  the  province,  do  not  have  any  special 
powers  or  liabilities  as  such  that  would  directly  affect  the 
outcome  or  procedure  of  cases  involving  Indian  or  Metis 
offenders.  Their  impact  upon  the  system  is  at  an  informal 
level . 


Finally,  it  is  clearly  open  to  the  various  parties  to 
clarify  this  jurisdictional  quagmire  through  joint  appointments. 
There  is  a  limited  precedent  for  this  approach,  as  Justice 
Sharrow  has  been  appointed  under  s.  107  and  by  the  Province  of 
Ontario,  although  he  does  not  appear  to  have  ever  exercised  any 
authority  by  virtue  of  the  latter  appointment.  It  is  further 
open  to  a  band  to  make  this  a  trilateral  appointment  by  em¬ 
powering  an  individual  selected  by  the  band  to  act  under  band 
by-laws. 


The  necessity  of  implementing  changes  in  the  way  the 
criminal  justice  system  operates  in  relation  to  Indian  and 
Metis  people  in  Ontario  is  obvious.  The  s.  107  court  is  simply 
one  of  the  many  options  available,  although  it  perhaps  holds 
more  promise  than  most. 
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APPENDIX  2 


III  REPORT  ON  FINDINGS  IN  THE  NORTHWEST  TERRITORIES 

AND  THE  YUKON 

A.  Jurisdiction  and  Authority 

1.  Northwest  Territories 


There  are  about  110  justices  of  the  peace  in  the 
Northwest  Territories ,  of  whom  about  half  are  of  Native 
ancestry.  It  is  estimated  that  justices  of  the  peace  hear  49 
per  cent  to  60  per  cent  of  all  criminal  and  quasi-criminal 
char  ges . 


There  are  no  degrees  of  authority  or  levels  of  direc¬ 
tion.  It  is  a  justice  of  the  peace's  personal  decision  as  to 
whether  he  will  function  as  an  administrative  and  as  well  a 
sitting  justice  of  the  peace.  A  justice  of  the  peace  is 
empowered  to  swear  informations  and  search  warrants,  conduct 
marriages,  conduct  show  cause  hearings  and  hold  trials  in 
matters,  such  as  Territorial  Ordinances  and  Criminal  Code 

summary  conviction  offences.  Charges  for  indictable  offences 

must  go  before  the  Territorial  Court.  Appeals  against  any 
decision  of  a  justice  of  the  peace  are  heard  by  the  Supreme 
Court  Judge. 

Many  justices  of  the  peace  who  choose  to  sit,  limit 
themselves  to  "guilty"  pleas.  Some,  but  not  many,  handle 
trials.  Usually  a  person  pleading  "not  guilty"  will  want  a 
lawyer  which,  in  outlying  areas,  means  waiting  until  the 

Territorial  Court  Judge  comes  on  circuit.  When  the  circuit 
court  is  due  to  arrive.  Justice  of  the  Peace  Court  will  often 
be  held  the  day  before  so  that  people  wanting  representation  by 
a  lawyer  can  be  remanded.  Some  Justices  of  the  peace  will 

hearcases  defended  by  a  lawyer  but  will  usually  want  a  crown 
attorney  to  prosecute.  Normally  the  R.C.M.P.  prosecute. 

A  number  of  problems,  though  not  of  major  importance, 
have  apparently  occurred  in  connection  with  the  role  of  the 
justices  of  the  peace  in  the  Northwest  Territories: 

a )  Knowledge  of  the  Accused  or  the  Circumstances  of 
the  Offence 


There  have  been  incidents  where  some  justices  of  the 
peace,  because  they  reside  in  the  community,  know  more 
about  the  circumstances  of  the  offence  than  the  evidence 
introduced  into  court  and  appear  to  have  sentenced  on  the 
basis  of  this  knowledge.  There  have  also  been  appeal  cases 
where  the  justice  of  the  peace  has  "thrown  the  book"  at 
someone  because  he  knows  him. 
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b) 


Show  Cause  Hearings 


There  have  been  some  complaints  that  justices  of  the 
peace  have  not  always  shown  sufficient  independence  from 
the  police  and  have  remanded  too  many  people  in  custody. 

c )  Disparities  in  Sentencing 

Problems  have  arisen  because  of  inconsistencies  in 
sentences  between  judges  and  justices  of  the  peace.  These 
differences  had  to  be  resolved. 

d)  Prohibition 

Votes  on  local  prohibition  are  often  close  and  create 
entrenched  factions.  This  creates  problems  for  a  justice 
of  the  peace  who  is  expected  to  enforce  a  law  which  may  be 
unpopular  with  a  large  segment  of  the  population.  In  one 
community  the  issue  is  so  controversial  that  the  justice  of 
the  peace  will  not  even  swear  informations  and  search 
warrants  to  do  with  liquor  offences. 

The  Inspector  of  Legal  Offices  is  the  official 
supervisor  of  justices  of  the  peace  in  the  Northwest 
Territories.  In  addition  to  the  recruitment,  training  and 
supervision  of  justices  of  the  peace,  however,  he  is  also  Chief 
Firearms  Inspector  and  is  responsible  for  the  recruitment  and 
training  of  about  80  coroners.  Some  of  those  interviewed  felt 
that  a  judge  would  be  a  more  appropriate  supervisor  for  jus¬ 
tices  of  the  peace. 

It  is  estimated  that  about  5%  of  the  justice  of  the 
peace  proceedings  in  the  Northwest  Territories  are  conducted  in 
a  Native  language.  Justices  of  the  peace  are  instructed  to 
translate  whatever  is  said  back  into  English  for  the  record 
which  is  kept  on  tape. 

There  are  no  section  107  Indian  Act  justices  of  the 
peace  in  the  Northwest  Territories .  (The  Indian  Act  has 
limited  applicability  since  there  is  only  one  small  reserve 
which  was  created  within  the  past  five  years.) 

There  is  no  fine  options  program  in  the  Northwest 
Territories  although  justices  of  the  peace  do  issue  community 
service  orders  as  part  of  probation. 

2  .  Yukon  Territory 

There  are  49  justices  of  the  peace  in  the  Yukon,  of 
whom  six  are  of  Native  ancestry.  There  are  two  categories  of 
justice  of  the  peace: 
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*  Justice  of  the  peace  -  1  -  authorized  and 
trained  only  to  carry  out  pre-trial  proce¬ 
dures  such  as  swearing  informations  and 
search  warrants. 

*  Justice  of  the  peace  -  2  -  authorized  and 
trained  to  perform  pre-trial  procedures  and 
to  hear  matters  in  court.  Has  the  power  of 
two  justices  of  the  peace  sitting  together. 

There  are  24  justices  of  the  peace  -  2's.  The  rest  are  jus¬ 
tices  of  the  peace  -  l's. 

The  Yukon  has  established  a  Justice  of  the  Peace 
Council.  It  is  composed  of  the  Minister  of  Justice,  the 
Supreme  Court  Judge  and  the  Chief  Judge  of  the  Territorial 
Court.  The  Executive  Secretary  to  the  Council  is  a  Native 
justice  of  the  peace  -  2.  The  Council  is  responsible  for 

classifying  justices  of  the  peace  into  the  two  categories, 
designating  their  jurisdiction  and  powers  and  investigating 
complaints  against  justices  of  the  peace. 

Justices  of  the  peace  -  2's  do  all  summary  conviction 
matters  including  assaults,  impaired  driving,  theft,  mischief 
and  causing  a  disturbance  as  well  as  by-laws  and  territorial 
ordinances.  They  also  do  show  cause  hearings  in  indictable 
matters.  The  Executive  Secretary  to  the  Council  is  the  only 
Native  justice  of  the  peace  to  hold  trials.  She  has  not  yet 
done  a  criminal  code  trial.  Justices  of  the  peace  -  2's  will 
hear  cases  in  which  both  sides  are  representated  by  counsel. 
If  a  person  wants  counsel  in  a  court  outside  Whitehorse,  the 
justice  of  the  peace  will  adjourn  for  the  circuit  court.  In 
some  cases,  however,  the  justice  of  the  peace  will  Still  handle 
the  case.  The  day  might  be  divided  into  Justice  of  the  Peace 
Court  and  Territorial  Court  sittings. 

Problems  have  arisen  because  of  sentencing  disparities 
between  justices  of  the  peace  -  2's  and  judges.  Sometimes  the 
differences  have  been  substantial.  Generally-speaking  the 
justices  of  the  peace  hand  down  tougher  sentences  than  the 
circuit  court  judges.  Efforts  are  now  being  made  to  stand¬ 
ardize  sentences  by  asking  all  justices  of  the  peace  to  submit 
their  sentencing  dispositions  for  review. 

None  of  the  current  justices  of  the  peace  in  the  Yukon 
speak  a  Native  language.  Also,  there  are  no  section  107  Indian 
Act  justices  of  the  peace  in  the  Yukon.  (There  are  no  reserves 
where  the  Indian  Act  would  apply.) 
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During  the  course  of  interviews,  the  following  comments 
were  made: 


★ 

Northwest  Territories  should  have  a  Training 
Officer  and  support  staff. 

★ 

There  is  a  problem  getting  a  justice  of  the 
peace  to  have  enough  confidence  to  make  a 
de  crs ion  . 

* 

More  training  is  needed. 

★ 

Training  is  not  adequate. 

★ 

* 

Justice  of  the  peace  supervisor  should  be 
ready  to  travel. 

Training  should  include  mock  trials. 

★ 

There  should  be  regional  meetings  and  then 
one  big  meeting  each  year. 

* 

There  should  be  a  workshop  on  sentencing  and 
show  cause  hearings. 

★ 

Five  full-time  justices  of  the  peace  in 
regional  centres  are  needed. 

* 

There  should  be  immediate  training  for  new 
justices  of  trie  peace  of  at  least  two  weeks 
duration . 

★ 

Training  for  justices  of  the  peace  should 
emphasize  procedure,  such  as  proper  examina¬ 
tion  and  cross-examination  by  undefended 
accused,  bail  hearings,  such  as  requiring 
some  evidence  instead  of  relying  upon  an 
officer's  hearsay,  and  ability  to  recognize 
their  own  limitation 

2  . 

Yukon  Territory 

Training  for  justices  of  the  peace  in  the  Yukon  has 
recently  been  overhauled.  It  includes  three  day  conferences  in 
the  spring  and  the  fall.  These  conferences  are  divided  into  a 
number  of  areas  for  intensive  study.  Some  courses  are  manda¬ 
tory  for  new  justices  of  the  peace,  but  most  justices  of  the 
peace  can  select  their  own  courses.  Among  the  many  course 
titles  are: 
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*  Informations  and  Search  Warrants 

*  The  Role  of  a  Justice  of  the  Peace: 

Juvenile  and  Child  Welfare  Matters 

*  Criminal  Trial  Procedure 

*  Basic  Rules  of  Evidence 

*  Sentencing  Powers 

*  Sentencing  Principles 

*  Sentencing  in  Rural  Communities 

*  Women  and  the  Law 

*  Social  and  Professional  Responsibilities 
of  a  Justice  of  the  Peace 

*  Cross-Cultural  Session 

Lawyers  serve  as  volunteer  instructors  for  these  courses. 
Justices  of  the  peace  are  expected  to  attend  these  confer¬ 
ences.  If  a  justice  of  the  peace  -  2  misses  two  conferences  in 
a  year,  he  drops  down  to  a  justice  of  the  peace  -  1. 

The  training  process  of  justices  of  the  peace  in  the 
Yukon  also  includes  a  kind  of  apprenticeship  program.  Justices 
of  the  peace  -  l's  clerk  for  the  justices  of  the  peace  -  2's. 
Justices  of  the  peace  -  2's  go  over  cases  at  recess  with  the 
justices  of  the  peace  -  l's  and  talk  about  sentencing.  For 
about  six  months  the  justices  of  the  peace  -  l's  observe  the 
justices  of  the  peace  -  2's  and  the  Territorial  Judge.  The 

justice  of  the  peace  -  1  will  also  sit  with  the  Territorial 
Court  Judge  and  discuss  procedures  and  sentences  after  court. 

In  the  Yukon  a  manual  is  under  preparation.  Judge¬ 
ments  may  shortly  be  circulated  to  justices  of  the  peace. 

Once  appointed,  justices  of  the  peace  can  call  on 
experienced  justices  of  the  peace  or  a  judge  for  advice. 
Territorial  Court  Judges  will  adjourn  court  to  take  telephone 
calls  from  justices  of  the  peace  on  important  issues.  The 
Chief  Territorial  Court  Judge  is  the  supervisor  of  justices  of 
the  peace  on  a  day-to-day  basis  but  the  Justice  of  the  Peace 
Council  sets  policy. 
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All  proceedings  of  a  Justice  of  the  Peace  Court  are 
supposed  to  be  taped  but  this  is  not  always  done.  There  is  no 
automatic  review  of  the  tapes  at  this  time. 

Video  mock  trials  are  now  being  used  as  a  training 
device  during  the  justice  of  the  peace  conferences.  Each 
active  justice  of  the  peace  is  given  a  two  hour  appointment. 
During  this  period  or.e  justice  of  the  peace  hears  a  case  in  as 
realistic  as  possible  circumstances.  Another  justice  of  the 
peace  and  an  instructor  observe  the  case.  Then  the  two 
justices  of  the  peace  trade  tasks  and  this  process  is  then 
repeated.  At  the  end  of  the  second  case,  the  instructor, 
together  with  both  justices  of  the  peace,  watch  the  video  tape 
and  the  instructor  offers  constructive  criticism. 

The  Yukon  is  considering  the  idea  of  training  some 
justices  of  the  peace  to  handle  family  and  child  welfare 
matters  . 


In  the  Yukon,  all  justices  of  the  peace,  Native  and 
non-Native,  handle  cases  in  their  communities  on  a  rotating 
basis.  Native  justices  of  the  peace  do  not  deal  solely  with 
Native  cases. 


B.  Training  and  Supervision 

1.  Northwest  Territories 


There  seems  to  be  nc  consistently  followed  approach  to 
training  justices  of  the  peace  in  the  Northwest  Territories. 
The  training  conference  in  October  of  1981  (part  of  which  the 
Council's  Chairperson  attended),  was  the  first  such  conference 
in  four  years.  Some  justices  of  the  peace  reported  that  upon 
appointment,  they  received  an  intensive  2-3  day  orientation 
with  the  Inspector  of  Legal  Offices  followed  by  sitting  in 
court  with  the  supervisor,  discussing  sentencing,  presiding 
over  every  second  case  and  finally  sitting  on  their  own.  Other 
justices  of  the  peace  stated  that  they  received  no  orientation 
-  just  a  package  of  materials  in  the  mail.  They  then  observed 
court  and  learned  from  other  justices  of  the  peace.  Some  were 
on  the  job  for  1-2  years  before  attending  a  training  session. 

Methods  of  supervision  also  varied.  Some  justices  of 
the  peace  reported  that  they  seek  advice  from  the  Inspector  of 
Legal  Offices;  others  contact  a  fellow  justice  of  the  peace  or 
a  Territorial  Court  Judge.  There  is  no  formal  link  between  the 
justices  of  the  peace  and  judges.  The  justice  of  the  peace 
must  take  the  initiative  and  ask  for  help. 
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Justice  of  the  peace  courts  in  the  Northwest 
Territories  are  usually  taped.  These  tapes  are  normally  sent 
to  the  Inspector  of  Legal  Offices.  Any  problems  are  noted  for 
the  Inspector  who  listens  to  the  tapes  and  then  advises  the 
justice  of  the  peace  on  the  correct  procedure. 

Justices  of  the  peace  are  encouraged  to  attend  circuit 
courts  as  part  of  their  training.  The  Inspector  of  Legal 
Offices  holds  field  seminars  for  justices  of  the  peace  when  he 
is  visiting  an  outlying  region.  He  also  mails  out  material  to 
the  justices  of  the  peace,  including  Supreme  Court  decisions  on 
appeals  pertaining  to  rulings  by  justices  of  the  peace.  A  new 
Justice  of  the  Peace  Guide  is  being  developed  for  their  use. 
Some  Native  justices  of  the  peace  confessed  that  they  had  dif¬ 
ficulty  understanding  the  material  sent  to  them. 

The  following  statements  are  a  sample  of  the  comments 
made  concerning  training: 

*  Justices  of  the  peace  are  now  a  trained  and 
recognized  group  of  people. 

*  Training  is  very  important  to  explain  their 
independence  from  the  police. 

*  Justice  of  the  Peace  Council  has  a  good 
evaluation  program. 

*  The  best  training  is  practical,  on-the-job 
tra  ining . 

*  Classroom  instruction  is  not  much  use  in  the 
beginning . 

*  Training  is  going  in  the  right  direction  but 
is  still  lacking.  Problem  is  budget.  There 
should  be  at  least  one  session  per  year  for 
each  justice  of  the  peace  and  there  should 
be  on-the-job  supervision  at  the  beginning. 

If  they  wanted  to,  justices  of  the  peace 
should  be  able  to  sit  in  another  community 
with  an  experienced  justice  of  the  peace 
before  sitting  in  their  own  community.  If 
the  justice  of  the  peace  can  sit  with  a 
judge  a  few  times,  it  increases  their  status 
in  the  community. 

It  should  be  noted  that  as  a  result  of  improved 
training  programs  there  have  been  very  few  appeals  against 
justice  of  the  peace  decision  in  the  past  few  years. 
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c. 


Recruitment  and  Appointment 


1.  Northwest  Territories 


Until  1971  justice  in  the  Northwest  Territories  was 
administered  by  the  federal  government.  Appointments  were  made 
by  the  federal  government  largely  on  the  recommendation  of  the 

R.C.M.P. 


Since  1971  the  Territorial  Government  has  appointed 
all  justices  of  the  peace.  Appointments  are  for  a  three  year 
term.  In  appointing  justices  of  the  peace,  the  Inspector  of 
Legal  Offices  talks  to  the  town  council  (which  is  sometimes  the 
band  council)  to  obtain  the  names  of  suitable  candidates.  The 
names  of  prospective  justices  of  the  peace  are  then  subjected 
to  an  R.C.M.P.  security  check.  Letters  seeking  opinions  on  the 
suitability  of  the  candidates  are  usually  sent  to  the  Mayor  and 
sometimes  the  band  council  or  Native  association.  Recom¬ 
mendations  for  the  appointment  of  justices  of  the  peace  are 
forwarded  to  the  Minister  of  Justice  by  the  Inspector  of  Legal 
Offices.  If  the  Minister  agrees,  they  are  forwarded  to  the 
Commissioner  for  appointment.  A  majority  of  the  Legislative 
Assembly  is  Native  and  therefore  Native  M.L.A. 's  and  Native 
associations  may  now  be  having  more  input  into  the  appointment 
of  justices  of  the  peace. 

Among  the  Native  justices  of  the  peace  who  were  inter¬ 
viewed,  their  process  of  appointment  varied.  One  reported  that 
an  M.L.A.  arranged  the  appointment  -  a  recent  one.  Two  others 
were  recruited  by  a  fellow  justice  of  the  peace.  In  one  case 
the  Metis  Association  was  consulted.  Another  justice  of  the 
peace  with  11  years  experience,  indicated  that  he  had  been 
recruited  by  the  Commissioner  whom  he  knew  personally. 

One  Native  justice  of  the  peace  suggested  that  when 
recruiting  more  Native  justices  of  the  peace,  court  workers 
should  be  contacted  for  recommendations  because  they  are 
available  in  most  communities  or  travel  the  circuit.  The 
problem  in  using  R.C.M.P.  and  teachers  as  sources  of  possible 
recommendations  is  that  they  will  tend  to  pick  people  they  get 
along  with  instead  of  individuals  the  Native  community  res¬ 
pects.  Also,  a  letter  to  the  band  is  not  sufficient  consul¬ 
tation.  The  band  council  should  have  more  say  than  anyone  else 
in  the  appointment  of  Native  justices  of  the  peace. 

There  have  been  problems  in  the  Northwest  Territories 
in  attracting  and  keeping  Native  people  as  justices  of  the 
peace.  Apparently,  in  the  mid-1970 's  a  lot  of  Native  justices 
of  the  peace  were  appointed  at  one  time.  A  lot  of  them  re¬ 
signed  because  they  had  started  to  sentence  their  own  people 
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and  were  ostracized.  Even  chiefs  resigned  because  of  pressure. 
Today  there  is  a  turnover  rate  among  all  justices  of  the  peace 
of  15  -  20  per  year.  The  following  comments  were  made  regard¬ 
ing  the  special  difficulties  involved  in  recruiting  and  keeping 
Native  justices  of  the  peace  in  the  Northwest  Territories. 

*  It  is  contrary  to  Native  tradition  to  be 
judged  by  one  man.  Inuit  especially  are  a 
communal  people  and  respond  to  peer  pressure 
and  community  sanction. 

*  There  is  a  lot  of  pressure  when  working  with 
your  own  people. 

*  Turnover  could  be  because  of  lack  of  train¬ 
ing,  especially  at  the  beginning. 

*  There  should  be  a  justice  of  the  peace  from 
each  major  family  in  the  community  so  that 
justices  of  the  peace  can  alternate  and 
avoid  conflict  of  interest  situations . 

*  Many  Native  people  do  not  want  to  be 
justices  of  the  peace  because  they  drink 
themselves  and  do  not  want  to  sit  in 
judgement  over  others. 

*  Involving  chiefs  in  sentencing  would  al¬ 
leviate  the  social  pressure  on  the  justice 
of  the  peace. 

*  Reason  for  turnover  is  frustration  of  doing 
things  you  are  not  sure  of  coupled  with 
inability  to  get  training.  You  need  someone 
to  talk  to. 

*  There  is  tremendous  pressure  on  a  justice  of 
the  peace  in  a  small  community.  Perhaps  it 
is  best  to  have  an  outside  justice  of  the 
peace . 

As  a  result  of  the  reluctance  of  Native  people  to 
assume  the  office  of  justice  of  the  peace,  several  inter¬ 
esting  approaches  have  been  considered  or  attempted: 

(a)  Attempts  have  been  made  to  arrange  the 
appointment  of  more  than  one  justice  of  the 
peace  per  community. 
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(b)  Efforts  have  been  made  to  select  justices  of 
the  peace  from  the  major  families  in  a 
community  so  that  if  a  case  involves  a 
justice  of  the  peace's  family,  it  can  be 
transferred  to  another  justice  of  the  peace. 

(c)  The  possibility  of  having  justices  of  the 
peace  sit  in  panels  of  three  is  being 
investigated.  Although  it  would  be  more 
expensive,  it  is  closer  to  the  Inuit  and 
Dene  concepts  of  justice.  Also,  a  decision 
by  three  justices  of  the  peace  would  be  more 
acceptable  and  might  avoid  the  situation 
where  a  justice  of  the  peace,  sitting  alone, 
becomes  unpopular. 

(d)  Where  there  are  two  justices  of  the  peace, 
they  are  encouraged  to  sit  together  if  they 
wish.  Sometimes  a  Native  and  non-Native 
justice  of  the  peace  will  sit  together. 

There  are  about  six  communities  in  the 
Northwest  Territories  where  two  justices  of 
the  peace  hear  cases  together. 

(e  )  In  some  small  isolated  communities,  such  as 
Gjoa  Haven  with  a  population  of  500  resi¬ 
dents,  of  whom  only  10-15  are  non-Native, 
the  elders  exert  a  lot  of  authority  over  the 
young  people.  If  there  is  trouble  in  the 
community,  the  elders  committee  will  some¬ 
times  call  a  public  meeting  to  deal  with  the 
problem.  As  a  result  of  the  influence  of 
the  elders,  the  Territorial  Court  Judge  has 
only  held  court  twice  in  the  past  11  years. 

The  Inuit  justice  of  the  peace  has  sat  only 
five  times  in  the  past  11  years.  There  are 
no  resident  police  officers  and  the  R.C.M.P. 
visit  the  community  only  once  or  twice  a 
month  . 

2 .  Yukon  Territory 

In  the  Yukon  the  R.C.M.P.  used  to  recruit  justices  of 
the  peace.  Now  there  is  an  established  process  for  the  appoint¬ 
ment  of  justices  of  the  peace.  The  process  includes  the  follow¬ 
ing  steps: 
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(a)  Determine* Lio  1  of  Need  -  An  assessment  of  the 
need  for  justices  of  the  peace  in  a  local 
community  is  made  by  the  Justice  of  the 
Peace  Council  based  on  submissions  from  the 
Justice  of  the  Peace  Association,  local 
justices  of  the  peace  and  community  leaders. 

(b)  Selection  of  Suitable  Candidates  -  The 
Executive  Secretary  of  the  Council  prepares 
a  list  of  candidates  based  on  recommen¬ 
dations  from  the  local  M.L.A. ,  community 
leaders,  local  justices  of  the  peace  and  the 
Justice  of  the  Peace  Association.  The 
Council,  after  considering  recommendations, 
issues  invitations  to  candidates  to  attend  a 
Justice  of  the  Peace  Conference  and  to  apply 
for  appointment  as  a  justice  of  the  peace. 

(c)  Justice  of  the  Peace  Council  Recommendation 

After  a  conference  attendance  by  the 
candidate,  a  report  is  filed  to  the  Council 
by  the  Executive  Secretary  on  the  candidate 
consisting  of  the  recommendations  of 
community  leaders,  local  justices  of  the 
peace  and  the  Justice  of  the  Peace 
Association.  The  Council  then  decides  on 
the  candidate's  application.  It  may  reject 
the  application,  postpone  a  decision  for 
further  consideration  or  recommend  appoint¬ 
ment  to  Cabinet. 

(d)  Cabinet  Appointment  -  Cabinet  appoints 
justices  of  the  peace  by  Order-in-Council . 

(e )  After  Appointment  by  Cabinet  -  The  justice 

of  the  peace  is  formally  sworn  into  office. 
The  justice  of  the  peace  is  given  a  letter 
of  authorization  by  the  Justice  of  the  Peace 
Council  to  act  as  a  justice  of  the  peace  - 
1.  After  further  courses  and  training,  the 
justice  of  the  peace  -  1  may  be  authorized 
by  the  Council  to  act  as  a  justice  of  the 
peace  -  2.  To  maintain  jurisdiction  and 

authority  as  a  justice  of  the  peace  -  2 

attendance  at  one  training  session  per  year 
is  required.  Appointments  can  be,  and  have 
been,  revoked. 
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In  practice,  the  Executive  Secretary  to  the  Justice 
of  the  Peace  Council  is  responsible  for  the  recruitment  of 

justices  of  the  peace.  Although  there  is  no  special  program 
for  recruiting  Native  justices  of  the  peace,  it  is  a  high 
priority.  The  Executive  Secretary  is  a  Native  person  and  is 
trying  to  obtain  one  Native  justice  of  the  peace  for  each 

community.  She  actively  seeks  out  people  who  might  be  good. 
If  she  goes  on  circuit,  she  tries  to  hold  a  town  council  type 
of  meeting  to  explain  the  role  of  the  justice  of  the  peace  and 
the  Court.  If  she  is  given  the  name  of  a  prospective  candi¬ 
date,  she  visits  the  community  to  check  with  the  Chief  and 

band  members,  the  M.L.A.,  the  white  community  and  the 
R.C.M.P.  If  the  person  seems  suitable,  she/he  attends  the 

spring  or  fall  conference  and  meets  the  members  of  the  Justice 
of  the  Peace  Council.  Most  candidates  have  to  attend  another 
conference  and  are  given  the  Criminal  Code  and  other  material 
to  read  between  conferences.  Some  attend  four  conferences 
before  being  appointed  a  justice  of  the  peace  -  1. 

For  a  long  time ,  the  Yukon  Territory  was  unable  to 
interest  Native  people  in  becoming  justices  of  the  peace. 
Some,  after  being  appointed,  would  not  sit.  The  community 
pressure  on  presiding  justices  of  the  peace  can  be  very 
strong.  They  are  criticized  for  "going  to  the  other  side", 
for  being  "white  Indians".  There  is  fear  of  community 
ostracism.  There  is  concern  about  having  people  mad  at  them. 
They  do  not  want  to  be  held  responsible  for  the  consequences 
of  the  justice  system.  They  feel  intimidated  by  the  whole 
process  of  becoming  a  judge.  They  do  not  want  to  sit  in  front 
of  relatives  who  become  involved  in  the  law. 

In  an  effort  to  overcome  the  problem  of  community 
pressure,  justices  of  the  peace  are  urged  to  show  as  much  as 
possible  that  the  judicial  system  is  separate  from  the  govern¬ 
ment  and  police  by  not  chatting  with  police  before  court  and 
by  not  using  government  cars.  The  police  used  to  call  the 
justice  of  the  peace  down  to  the  police  station  to  conduct 
show  cause  hearings;  now  the  justice  of  the  peace  insists  that 
the  accused  be  brought  to  a  public  place  such  as  a  community 
hall . 


Through  the  appointment  of  a  respected  Native  person 
as  a  justice  of  the  peace  -  2  and  Executive  Secretary  to  the 
Justice  of  the  Peace  Council,  active  recruitment  in  Native 
communities  and  improved  training  programs,  the  problem  of 
Native  resistance  to  serving  as  justices  of  the  peace  is  being 
slowly  overcome.  For  example,  five  Native  citizens  of  the 
Yukon  are  scheduled  to  attend  the  December  1981  Justice  of  the 
Peace  Conference.  For  the  first  time  Native  people  are  apply¬ 
ing  to  become  justices  of  the  peace. 
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Another  method  of  dealing  with  the  problem  of 

community  pressure  on  the  lone  Native  justice  of  the  peace  is 
the  community  justice  council.  One  community  in  the  Yukon,  for 
instance,  has  a  council  of  12  from  whom  a  panel  of  three  is 
drawn  to  judge  a  case.  These  councils  are  composed  of  elders 
and  respected  community  members'  They  will  only  hear  a  charge 

if  the  R.C.M.P.,  the  parents,  the  youth  and  the  council 

consent.  If  all  parties  do  not  consent  or  if  the  youth  fails 
to  comply  with  the  decision  of  the  council,  the  matter  is 
referred  to  court.  If  the  decision  of  the  council  is  complied 
with,  the  charge  against  the  youth  is  dropped.  A  number  of 
comments  were  made  by  a  former  territorial  court  judge,  a 
supreme  court  judge,  a  court  worker  and  a  territorial  court 

judge  in  support  of  the  community  justice  councils: 

*  Council  removes  criticism  of  the 

individual.  One  person  is  not  blamed  for 
decisions  . 

*  It  is  much  more  effective  for  the  community 
council  to  deal  with  a  problem  in  a  group 
and  make  a  decision  by  consensus.  This  is 
the  traditional  way  of  doing  things  among 
Yukon  people. 

*  If  there  is  a  need  in  a  community  for  a 
justice  of  the  peace  and  no  one  will  come 
forward,  then  try  for  three.  This  removes 
problem  of  judging  alone,  of  the  person 
going  over  "to  the  other  side"  and  it  gives 
moral  support  for  difficult  decisions. 

*  Court  is  not  the  solution  to  all  problems. 

*  Native  community  councils  are  a  good  idea. 

They  keep  the  circuit  judge  out.  Leave 
people  in  the  community  to  make  their  own 
decisions.  Nowadays  people  seem  to  be 
divorcing  themselves  from  family  problems. 

This  way  they  are  facing  their  own  problems. 

*  In  Small  communities  Native  community 

justice  councils  are  more  workable; 

otherwise  the  local  justice  of  the  peace 
must  hear  cases  related  to  his  own  family. 

*  Through  these  councils  an  understanding  of 
justice  is  gained.  Through  this  experience 
good  people  want  to  become  justices  of  the 
peace . 
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People  show  they  care;  offender  notices  that 
the  community  cares. 


D.  Benefits  of  Using  Native  People  as  Justices  of  the 

Pea  ce 


There  are  two  issues  involved  in  any  discussion  of  the 
role  of  Native  justices  of  the  peace;  the  delivery  of  justice 
to  a  community  and  the  right  to  have  properly  trained  people 
from  the  community  pass  a  suitable  sentence  for  offences 
against  the  community. 

All  of  the  people  interviewed  -  both  Native  and  non- 
Native  -  felt  that  the  use  of  Native  justices  of  the  peace  was 

beneficial  to  the  community.  While  statements  were  from  dif¬ 

ferent  perspectives,  depending  on  the  region  and  the  occupation 
of  the  persons  interviewed,  the  general  consensus  was  that 
Native  justices  of  the  peace  were  exerting  a  positive  influence 

on  the  communities  in  which  they  served.  Two  of  the  most  fre¬ 

quent  comments  were  that  Native  justices  of  the  peace  had  a 
better  understanding  of  the  culture  and  that  most  Native  people 
are  more  comfortable  dealing  with  a  Native  person  as  justice  of 
the  peace.  Here  is  a  sample  of  the  comments  made  on  this  issue. 

*  Circuit  judge  will  never  get  feeling  that 
someone  local  will. 

*  Community  acceptance  of  decision  is  better. 

*  Justice  of  the  peace  gives  more  honest 

sentence.  For  example,  in  a  community  there 
may  be  borrowing  of  skidoos  a  number  of 

times  without  asking.  Nobody  says  too 
much.  Then  one  is  taken  and  damage  done  to 
it.  A  charge  is  laid.  Justice  of  the  peace 
will  pass  a  sentence  which  will  adequately 
punish  the  person  and  hopefully  make  them 
realize  that  they  are  going  to  be  in  trouble 
if  they  don't  stop.  Circuit  judge  will  come 
in  and  dismiss  the  case  because  it  is  a 
first  offence. 

*  Use  of  Native  language  makes  it  twice  as 

easy  to  understand  exactly  what  is  going  on. 

*  Parents  and  individuals  look  to  Native 

justice  of  the  peace  for  counselling. 
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Some  youths  would  feel  non-Native  justice 
of  the  peace  would  be  biased  even  if  they 
weren  '  t . 

With  resident  Native  justice  of  the  peace, 
cases  are  heard  quicker . 

Native  justice  of  the  peace  knows  the 

occupation  of  the  accused  and  therefore  can 
make  the  fine  relevant  to  income . 

Native  justice  of  the  peace  will  take 

trouble  to  find  root  of  the  problem.  Some 
white  justices  of  the  peace  treat  Native 
people  as  a  nuisance. 

Native  justices  of  the  peace  can  get  com¬ 
munity  involved  in  its  own  problems,  can 

get  control  of  the  community  and  can  set 
attitude  for  the  kind  of  community  people 
want  to  live  in. 

With  resident  Native  justice  of  the  peace, 
people  don't  have  to  travel  from  rural 

areas  to  city  for  court. 


E.  Remuneration 


1 .  Northwest  Territories 

Remuneration  for  justices  of  the  peace  in  the 
Northwest  Territories  consists  of  an  honorarium  and 
fee-f or-service .  A  justice  of  the  peace  is  paid  a  $200 
honorarium  annually  in  two  $100  instalments  plus  $5  per  case 
which  is  disposed  of,  $1.00  per  remand  and  $5  per  show  cause 
hearing.  There  are  no  full-time,  salaried  justices  of  the 
peace.  The  maximum  sitting  time  for  Northwest  Territories 
justices  of  the  peace  is  one  afternoon  or  evening  per  week  - 
even  in  Yellowknife. 

Most  of  the  justices  of  the  peace  spoken  to  felt  that 
the  remuneration  was  adequate  but  pointed  out  that  they  had 
good  jobs  and  were  interested  in  the  work  for  the  betterment  of 
the  Native  community.  The  following  is  a  sample  of  comments  on 
the  subject  of  remuneration: 

*  Money  is  not  important.  I  got  involved 
because  of  recidivism  among  youths. 
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*  Justices  of  the  peace  sitting  in  court 
should  be  paid  a  low  hourly  wage. 

*  Justices  of  the  peace  should  be  paid  a 
dollar  for  every  time  they  sign  their  name. 

*  Remuneration  should  go  towards  more 
training . 

*  Justices  of  the  peace  who  are  called  upon 
to  do  a  lot  of  work  feel  remuneration  is 
not  adequate  . 

*  Honorarium  should  be  higher  if  there  is 
little  f ee-f or-service  work  available. 

*  Justice  of  the  peace  should  be  paid  more 
money  for  trials.  There  are  not  many  but 
they  can  last  several  hours. 

2.  Yukon  Territory 


The  remuneration  paid  to  justices  of  the  peace  in  the 
Yukon  is  based  on  training  and  level  of  responsibility.  A 
justice  of  the  peace  -  1,  who  is  authorized  and  trained  only  to 
carry  out  pre-trial  procedures,  is  paid  an  honorarium  of  $50 
per  quarter  or  $200  per  year.  A  justice  of  the  peace  -  1 

receives  no  fees  for  specific  services  such  as  swearing  an 
information  or  a  search  warrant.  A  justice  of  the  peace  -  2, 
who  is  authorized  and  trained  to  perform  pre-trial  procedures 
and  to  hear  matters  in  court,  is  paid  an  honorarium  of  $100  per 
quarter  or  $400.  per  year.  In  addition,  a  justice  of  the  peace 
-  2  is  paid  an  hourly  rate  while  sitting  of  $25  for  the  first 
sitting  hour  and  $20  for  each  hour  thereafter  to  a  maximum  of 
$100.  per  day  for  hearing  fees.  The  justice  of  the  peace  -  2 
is  not  paid  any  hourly  fees  for  any  pre-trial  procedures.  Court 
clerks  or  public  servants  who  serve  as  justices  of  the  peace 
only  for  the  convenience  of  their  departments  are  not  paid  any 
remuneration . 

Justices  of  the  peace  who  attend  Justice  of  the  Peace 
Conferences  may  claim  a  fee  of  $50  per  day;  however,  each 
claimant  must  produce  a  letter  from  an  employer  stating  that 
leave  with  pay  has  not  been  granted  for  this  purpose. 


F.  Facilities  and  Decorum 

In  both  the  Northwest  Territories  and  Yukon  there  was 
discussion  about  the  proper  location  of  the  justice  of  the 
peace  court.  Some  felt  that  the  justice  of  the  peace  should 
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hold  court  in  the  community  where  the  charge  took  place. 
Others  contended  that  since  most  of  the  people  appearing  in 
court  were  of  Native  ancestry,  Justice  of  the  Peace  Court 
should  be  held  in  the  Native  community.  Still  others  believed 
that  the  justice  of  the  peace  should  be  allowed  to  make  an 
independent  decision  on  where  to  conduct  court. 

Another  issue  which  arose  during  discussions  in  the 
Northwest  Territories  and  the  Yukon  may  be  summed  up  as:  to 

robe  or  not  to  robe?  This  question  received  varied  responses, 
most  of  which  were  in  favour  of  the  justice  of  the  peace  being 
robed  when  sitting  in  court.  A  number  of  reasons  were  given: 

*  The  justice  of  the  peace  should  be  set  apart 
for  that  hour  or  so  that  everyone  knows  who 
is  in  charge. 

*  It  adds  dignity  to  the  office. 

*  The  local  fellow  needs  a  crutch  to  fulfill 
the  role  of  justice  of  the  peace. 

*  Without  the  robe,  people  tend  to  identify 
the  justice  of  the  peace  as  a  member  of  the 
community ' 

*  A  gown  would  symbolize  status  as  a  justice 
of  the  peace  and  would  make  it  easier  to 
deal  with  friends  . 

Although  the  Justice  of  the  Peace  Association  in  Yellowknife 
has  requested  robes,  one  Native  justice  of  the  peace  in  that 
centre  felt  that  there  was  no  need  for  a  robe  because  the 
Northwest  Territories  is  so  relaxed  it  would  be  out  of  place 
and  would  make  people  wonder  what  they  are  pretending  to  be. 


G.  Qualifications 

What  qualities  or  characteristics  should  one  look  for 
in  a  prospective  Native  justice  of  the  peace?  The  people 
interviewed  in  the  Northwest  Territories  and  the  Yukon  offered 
a  number  of  helpful  suggestions: 

*  Respect  from  the  community 

*  Knowledge  of  the  community 

*  Good  judgement 
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Common  sense 

Ability  to  read  and  write 
String  personality  and  character 
Itoturity  and  stability 
Willingness  to  undergo  training 
Respect  for  people 
Respect  for  the  law 
Open  mind 
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